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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2131 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 


Ill 
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Agricultural Marketing Agreement Act, 1937 


DAIRYMEN’S LEAGUE COOPERATIVE ASSN., INC. et al. 
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Teta. <<. MI iscsi ccscccmnsweisicc cases sadblcssh is sesiiaku Aa 


SMooT, EpGar S., d/b/a SMooT JERSEY FARMS. AMA 
Docket No. M 136-4. Producer-handler status not 
established—Distribution of milk not under ex- 
clusive control—Intra-plant transfers—Dismissal .. 


Tri County Dairy Farms, Inc. AMA Docket No. 
M 2-23. DAIRYMEN’S LEAGUE COOPERATIVE ASSN., 
Inc. AMA Docket Nos. M 2-24 and M 2-25. 
Dismissal—Proceedings involve same issues decided 
adversely in prior proceeding affirmed by court 697 


(No. 13,945) 


In re TRI COUNTY DAIRY FARMS, INC. AMA Docket No. M 2-23. 
DAIRYMEN’S LEAGUE COOPERATIVE ASSN., INC. AMA Docket 
No. M 2-24. DAIRYMEN’S LEAGUE COOPERATIVE ASSN., INC. 
AMA Docket No. M 2-25. Decided June 2, 1971. 


Dismissal—Proceedings involve same issues decided adversely by Judicial 
Officer, affirmed by district court, in a prior proceeding 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Respondent has filed a motion to dismiss with prejudice the 
petitions in the proceedings above. 
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The motion asserts that each of the above actions involves the 
same issues of law and fact as Jn re Dairymen’s League Coopera- 
tive Association, Inc. (28 A.D. 1498 (1969)) decided adversely 
by the Judicial Officer to the petitioner therein, that the Judicial 
Officer’s ruling in that proceeding was upheld by the United States 
District Court for the Southern District of New York on February 
2, 1971, Civil Action 70 Civ. 13 E.L.P. (30 A.D. 170 (1971)) and 
that the time for appeal from the District Court’s decision has 
expired. 


Petitioners have not filed an answer to the motion to dismiss. 


Accordingly, the petition in each of the proceedings is dismissed 
with prejudice. 


(No. 13,946) 


In re ARVIN RAWLINGS and BLAIR GREAVES. AMA Docket No. M 
136-2. Decided June 3, 1971. 


Expansion of marketing area—Notice of hearing—Evidence—Untimely 
claim for refund—Dismissal 


Petitioners challenge the action of the Secretary in amending Order No. 136 
extending the marketing area to include certain cities which resulted in 
petitioners becoming regulated handlers under the order. Held: The 
amendatory action of the Secretary was issued after due notice and 
public hearing; that there is no showing that the evidentiary findings, 
upon which the amendment was adopted, were arbitrary, nor that they 
lacked substantial evidence to support them. The claim for refund 
of obligations paid under the order by petitioner Greaves was not filed 
within the applicable two-year limitation period, thus barring recovery. 
The petition is dismissed. 


Clark and Lyon, Pocatello, Idaho, for petitioners. 
John A. Campbell for respondent. 
Dorothea A. Baker, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). 
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Petitioners attack as invalid the action of the Secretary in 
amending Order No. 1386 (7 CFR Part 1136) under the act ex- 
tending the regulated marketing area to include certain cities 
which resulted in petititoners becoming regulated handlers under 
Order No. 136. The petition raises several grievances of peti- 
tioners. 


An oral hearing upon the petition and answer was held on June 
10, 1970, at Pocatello, Idaho, before Dorothea A. Baker, Hearing 
Examiner, United States Department of Agriculture. Petitioners 
did not file briefs after the hearing. The hearing examiner is- 
sued a recommended decision to the effect that the petition be dis- 
missed. Petitioners did not file exceptions to the recommended 
decision. 


In view of the foregoing and after consideration of the entire 
record, the recommended decision and proposed order of the hear- 
ing examiner are adopted as the final decision and order herein, 
which means that the relief requested by the petition is denied 
and the petition is dismissed. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937, and subsequent 
amendments (7 U.S.C. 601 et seq.), hereinafter called the “‘Act’’. 


On December 29, 1969, a petition was filed on behalf of Arvin 
Rawlings and Blair Greaves with the Secretary of Agriculture. 
The petition attacks the validity of certain provisions of Order 
No. 1386 (7 CFR Part 1136), which regulates the handling of milk 
in the Great Basin marketing area. Petitioners complain of an 
amendatory action by the Secretary of Agriculture which redefined 
the Great Basin marketing area to include the cities of Preston 
and Malad, Idaho, and the consequent regulation of Petitioners 
under the Order. In the petition, it was requested that, ““* * * 
the cities of Malad, Oneida County, Idaho, and Preston, Franklin 
County, Idaho, be eliminated from the Great Basin Marketing 
area and that any orders pertaining thereto be void abinitio.” 


As will be discussed more fully hereinafter, and as nearly as 
the Hearing Examiner can discern, it appears that the Petitioners 
attack the adequacy of the evidence and hearing record (the hear- 
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ing was held March 23, 24, 25, 1965) upon which the Secretary 
redefined the marketing area to include the city of Preston in 
Franklin County, Idaho, and Malad City in Oneida County, Idaho. 
Furthermore, they argue that the evidence adduced at such hear- 
ing was erroneous. Petitioners further contend that there was 
no personal notice given them of said hearing and that what 
notice was given, including publication in the Federal Register, 
was inadequate. 


An oral hearing in this proceeding was held on June 10, 1970, 
at Pocatello, Idaho, before Dorothea A. Baker, Hearing Examiner, 
United States Department of Agriculture. Petitioners were rep- 
resented by Mark B. Clark, Esquire, of the law firm of Clark and 
Lyon, Pocatello, Idaho. Respondent was represented by John A. 
Campbell, Office of the General Counsel, United States Depart- 
ment of Agriculture, Washington, D. C. At the close of the hear- 
ing the Hearing Examiner set the time for the filing of petitioners’ 
opening and reply briefs and respondent’s answering brief. Peti- 
tioners filed neither an opening nor reply brief. 


PROPOSED FINDINGS OF FACT 


1. As herein pertinent, Petitioner, Arvin Rawlings, operated a 
dairy, d/b/a Hilltop Dairy, and distributed fluid milk, among 
other places, in the city of Preston, Franklin County, Idaho. 
Petitioner, Blair Greaves, has operated a milk processing business 
since June of 1963, and distributed fluid milk in the city of 
Preston, Idaho. He expanded his business from the processing 
of milk of 20 cows in 1963, to a volume of 3400 to 3800 gallons per 
month in the fall of 1965. 


2. On March 3, 1965, a Notice of Hearing on proposed amend- 
ments to the Great Basin Milk Order was published in the Federal 
Register (30 F.R. 2723). Proposal No. 1 of said notice proposed 
a redefinition of the marketing area to include, inter alia, Franklin 
and Oneida counties in the State of Idaho, which counties include 
the cities of Preston and Malad. 


38. Pursuant to said Notice, a hearing was held in Salt Lake 
City, Utah, on March 23, 24, 25, 1965, with respect to proposed 
amendments to Order No. 136. At said hearing there were re- 
ceived in evidence certificates attesting to additional Notices of 
Hearings, 7.e., notification to the Governors of the States of Idaho, 
Nevada, Utah, and Wyoming; notification by the Market Admin- 
istrator to persons known to be interested and a certificate relative 
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to “making press release available to local newspapers, television, 
and radio stations.” 


4. The Salt Lake Tribune and the Logan, Utah, Herald Journal, 
contained announcements of the hearing in the March 4, 1965, 
issues. In addition, the March 18, 1965, edition of the Ogden 
Standard-Examiner and the March 24, 1965, edition of the Salt 
Lake Tribune contained articles with respect to the amendment 
hearing. 


Under date of October 1, 1965, a “Notice of Recommended 
Decision and Opportunity to File Written Exceptions .. .” was 
issued and published in the Federal Register on October 6, 1965 
(30 F.R. 12736). A further news release was made available to 
the communications media on October 1, 1965, concerning the 
issuance of a recommended decision resulting from the amend- 
ment hearing of March 1965 and advising among other things, 
that the decision would be published in the Federal Register on 
October 6 and that exceptions to the recommendations could be 
filed with the United States Department of Agriculture up to 
October 13, 1965. 


5. Notice of hearing was mailed by the Market Administrator’s 
office to Greaves Dairy, Preston, Idaho. 


6. On December 6, 1965, the Assistant Secretary of Agriculture 
issued his final decision, [subject to § 900.14 of the rules of prac- 
tice and procedure] (which preceded the issuance of the Order 
as amended, effective January 1, 1966 (30 F.R. 17158)) on the 
proposed amendments to Order No. 136 (30 F.R. 15223). As 
here pertinent, said decision expanded the marketing area to in- 
clude the cities of Preston and Malad within the Great Basin 
marketing area. 


7. Petitioner, Arvin Rawlings, was not handling, nor process- 
ing milk prior to nor at the time of the March 1965 hearing. He 
began distributing milk in April or May of 1965. At some prior 
time he was involved in the dairy business as a milk producer and 
in March 1965 he worked in a gas service station. 


8. Petitioner, Arvin Rawlings, was orally informed of a pro- 
posal to include the city of Preston in the Great Basin marketing 
area by Bud Elwell, a distributor in Preston for Cream of Weber, 
but Mr. Elwell did not inform him of the time of the hearing. 


9. Petitioner, Arvin Rawlings, distributed 1,750 gallons of milk 
in October, 1965; 1,973 gallons of milk in November, 1965; and 
1,722 gallons of milk in December, 1965. 
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10. Petitioner, Arvin Rawlings, received milk from producers 
Hal Green, Brent Rawlings, Kent Rawlings and DeMar H. Barth- 
lome while Petitioner Blair Greaves received milk from George 
Ames. 


11. Petitioner Greaves received a billing from the Market Ad- 
ministrator for obligations due pursuant to the Order. Beginning 
in August 1966, Petitioner Greaves paid his obligation in six equal 
monthly installments. 


12. Petitioner Rawlings’ obligations under the Order remain 
unpaid. Notices of such obligations were first sent in May of 1968 
and were subsequently sent at intervals up to and including 
September 9, 1969, covering the period of January 1968 through 
June 1969. 


PROPOSED CONCLUSIONS 


Although Petitioners have filed no briefs in this proceeding, 
their grievances, basically, as set forth in the pleadings and as 
stated at the hearing relate to the validity of the action of the 
Secretary of Agriculture in including the cities of Preston and 
Malad, Idaho, within the Great Basin marketing area which was 
accomplished, after hearing, by amendments to Order No. 136. 
The Petitioners attack the validity of such amendatory provisions 
on the basis that: 


“**#* said orders bringing the City within the Milk Market- 
ing Order was erroneous; that the facts upon which a deter- 
mination was made were erroneous; that no notice was given 
to the producers, handlers, or any other interested parties in 
the Preston or Malad area, that more than 70% of the milk 
consumed within the City of Preston was produced by your 
petitioners, Blair Greaves, doing business as Blair Greaves 
and Arvin Rawlings.” 


Petitioners further contend that: 


“The administrator did not give interested parties an oppor- 
tunity to be heard in the hearing conducted in Salt Lake City 
prior to the inception of the Market Order; the facts as pro- 
duced at the hearing as hereinabove set forth were erroneous; 
that the very purpose of the bringing the particular towns 
which are isolated and should be not incorporated into the 
particular Great Basin Marketing Order as all of the milk 
that comes into these particular areas are subject to adminis- 








ARVIN RAWLINGS AND BLAIR GREAVES 703 
Cite as 30 A.D. 698 


tration save and except your petitioners. That Federated 
Dairies and Highland Dairies of Utah are the two dairy 
organizations requesting that these cities be brought in for 
the sole purpose of driving your petitioners out of business 
and that their conduct has proven that this was what they 
were attempting to do. That the milk market administrator 
has done everything within his power to eliminate the peti- 
tioners as competition in the area, requiring the petitioners 
to pay prices that are above those paid by any of their com- 
petitors and to travel distances of approximately 150 miles 
round trip to obtain milk of commensurate quality in quanti- 
ties that would not justify the expense as they are unable to 
get the quantities that they need at prices that they can 
afford, save and except that they are permitted to purchase 
these milk supplies in the local market rather than going to 
Utah which the market administrator insist be accomplished.” 


Thus, briefly summarized, the Petitioners attack the adequacy 
of the notice of hearing and the record evidence in the March 1965 
amendment hearing which gave rise to the amendment to Order 
No. 136, of which they complain. Other contentions of Petitioners 
relate to the effectiveness (or ineffectiveness) of the promulgated 
regulations and allegations by Petitioners with respect to eco- 
nomic and marketing conditions resulting from the subject amend- 
ment, as well as assertions of certain grievances of Petitioners 
relative to the Market Administrator and others. We agree with 
Respondent that the scope of our inquiry in this proceeding does 
not encompass these matters and it, indeed, would be improper 
for us to so to do. This proceeding was instituted pursuant to 
statutory provisions permitting a petition by any handler subject 
to an order to seek redress for the purpose of determining whether 
an order, or a provision thereof, or an obligation imposed in con- 
nection therewith is in accordance with law and/or whether there 
should be an exemption therefrom or a modification thereof. (7 
U.S.C. 608c(15) (A).) A proceeding under section 8c(15) (A) 
of the Act is a review proceeding for examination of what was 
done, and the problem may not be examined de novo to arrive at a 
decision as to what should have been done. Crowley’s Milk Co., 
Inc., 3 A.D. 847 (1944). It is not contemplated that in such a re- 
view proceeding an examination is made as to what could have 
been done, but rather, it is a review proceeding of what was done. 
In order to obtain relief, Petitioners must show that what was 
done was not in accordance with law. See, e.g., with respect to 
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the definition of a marketing area or the enlargement thereof, 
In re Ann Arbor Division of Detroit Creamery Company, et al., 11 
A.D. 1147 (1952) ; In re Ideal Farms, Inc., et al., 18 A.D. 1 (1959), 
aff'd 181 F. Supp. 62 (D.N.J. 1960) ; In re Hygeia Dairy Company, 
19 A.D. 257 (1960), aff'd S.D. Tex. June 19, 1964; In re Mills 
Dairy Products Company et al., 20 A.D. 541 (1961), aff'd 315 
F.2d 828 (4th Cir. 1963), cert. denied, 375 U.S. 819 (1963). 


In support of their contentions, the Petitioners both testified 
on their own behalf and Petitioners called one other witness (Mr. 
DeMar H. Barthlome). The testimony of all three was to the 
effect that they did not receive personal notice of the hearing 
(although Petitioner Rawlings was personally informed of it by 
a Bud Elwell) ; that they were unaware of any local newspaper 
or radio references thereto; and that had they known of the hear- 
ing they would have been there. Also, the testimony of both 
Petitioners was, in substance, that the evidence adduced at the 
1965 March amendment hearing was erroneous with respect to the 
amount of milk (87%) sold in Preston by fully regulated handlers, 
whereas, Petitioners maintain such regulated handlers were not 
selling even 50% of such milk. Petitioners further complain that 
they were not notified of, nor had an opportunity to vote in the 
November 1965 referendum. 


The Respondent’s position, stated briefly is to the effect that 
the notice of hearing, having complied with all statutory and 
regulatory requirements, was adequate; that the record evidence 
of the amendment hearing of March 1965 supports the findings 
and conclusions of the Secretary’s final decision to include the 
Cities of Preston and Malad, Idaho, within the marketing area 
and that with respect to Petitioner Greaves, there was a failure 
to timely institute (within a two year period) a review petition, 
thus barring recovery of the amounts paid. 


Prior to an examination of the respective positions of the par- 
ties, it is noted that the Petitioners have the burden of proving 
that the provisions of the Order of which they complain are not in 
accordance with law. Boonville Farms Cooperative, Inc. v. Free- 
man, 358 F.2d 681 (C.A. 2d, 1966); Lawson Milk Company v. 
Freeman, 358 U.S. 647 (C.A. 6th, 1966) ; See Also, Pacific States 
Box & Basket Co. v. White, 296 U.S. 176 (1935). 


The Respondent maintains that the Petitioners’ challenge re- 
lating to the adequacy of the notice of hearing is without merit 
and upon examination of the record in this proceeding we agree. 
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As set forth by the Respondent, the Federal Register Act (44 
U.S.C.A. § 1508)! provides, as here pertinent, that notice pub- 
lished in the Federal Register constitutes proper notice to Peti- 
tioners and it has been held by the United States Supreme Court 
that Congress has provided that the appearance of rules and 
regulations in the Federal Register gives legal notice of their 
contents. Federal Crop Insurance Corp. v. Merrill, 332 U.S. 
380 (1947). See also, de Bilbao-Bastida v. Immigration and 
Naturalization Service, 409 F.2d 820 (C.A. 9th, 1969) ; Willapoint 
Oysters, Inc. v. Ewing, 174 F.2d 676 (C.A. 9th, 1949), cert. den. 
338 U.S. 860 (1949). 


It is furthermore noted that the provisions of the Administra- 
tive Procedure Act (5 U.S.C.A. 553(b))? applicable to rule-mak- 
ing have been complied with. 


Sections 8c(3) and (4) of the Act (7 U.S.C. 608c(3) and (4)) 
in the subject proceeding provides, inter alia, that the Secretary 
shall give due notice of an opportunity for hearing upon a pro- 
posed amendment. The evidence in the case is clear that such 
notice was given (among other ways) by publication in the Fed- 
eral Register on March 3, 1965 (30 F.R. 2723) which sets forth, 
among other things that: 


“*** notice is hereby given of a public hearing to be held at 
Hotel Utah Motor Lodge, Section C, West Temple and North 
Temple Streets, Salt Lake City, Utah, beginning at 9:30 a.m., 
local time, on March 23, 1965, with respect to proposed 
amendments to the tentative marketing agreement and to the 
order, regulating the handling of milk in the Great Basin 
marketing area.” 


Ze § 1508. Publication in Federal Register as notice of hearing “A notice of hearing or 
of opportunity to be heard, required or authorized to be given by an Act of Congress, or 
which may otherwise properly be given, shall be deemed to have been given to all persons 
residing within the States of the Union and the District of Columbia, except in cases where 
notice by publication is insufficient in law, when the notice is published in the Federal 
Register at such a time that the period between the publication and the date fixed in the 
notice for the hearing or for the termination of the opportunity to be heard is — 

(1) not less than the time specifically prescribed for the publication of the notice by 
the appropriate Act of Congress; or 

(2) not less than fifteen days when time for publication is not specifically prescribed 
by the Act, without prejudice, however, to the effectiveness of a notice of less than fifteen 
days where the shorter period is reasonable. * * *” 

2. § 553. Rule making 

“(b) General notice of proposed rule making shall be published in the Federal 
Register, unless persons subject thereto are named and either personally served or 
otherwise have actual notice thereof in accordance with law. The notice shall include 
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Said notice further set forth that the public hearing was for the 
purpose of receiving evidence with respect to the economic and 
marketing conditions which related to the proposed amendments 
set forth therein and any appropriate modifications thereof. It 
was further provided that the proposal relative to a redefinition 
of the marketing area raised the issue of whether the provisions 
of the present order would tend to effectuate the declared policy 
of the Act, if they were applied to the marketing area as proposed 
to be redefined and, if not, what modifications of the provisions 
of the order would be appropriate. 


The first of such proposals provided that the area covered by 
Marketing Order No. 1386 would include Franklin County, Idaho, 
which includes the City of Preston, and Oneida County, Idaho, 
which includes the City of Malad. 


Moreover, the evidence of record in this case discloses that in 
addition to publication in the Federal Register, supplementary 
publicity of the notice of hearing was given with respect to the 
amendment hearing. 


In the case of petitioner Greaves, this record shows that a Notice 
of Hearing was mailed by the Market Administrator’s office to 
Greaves Dairy, Preston, Idaho, and that such notice was not re- 
turned to the Market Administrator’s office. The Market Admin- 
istrator, through his secretary, Miss Gene Larson, mailed a copy 
of the notice to those persons named by the cooperative in their 
original request for the hearing as sellers of milk in certain Idaho 
counties. Greaves Dairy is on this list. Miss Larson testified she 
mailed a notice to Greaves Dairy and it was not returned. This 
mailing constitutes personal notice to petitioner Greaves. 


In the case of Petitioner Rawlings, it was clearly established on 
the record of this proceeding that Rawlings was not operating a 
milk processing plant at the time of the amendment hearing. 
Petitioner Rawlings was not on the mailing list because he was 
not, at the time the list was made up nor at the time of the hearing 
in March 1965, a distributor of milk. The claim of Rawlings of 
inadequate notice is completely without foundation since he was 
not a distributor of milk at the time of the hearing. As the record 
indicates, Rawlings started distributing milk sometime in April 
or May 1965. On the other hand, Petitioner Rawlings testified 
that he was, in fact, informed of the proposed hearing while work- 
ing in a gas station by an individual named Bud Elwell, a dis- 
tributor in Preston from Cream of Weber. Petitioner Rawlings’ 
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testimony indicates that he was aware prior to the amendatory 
hearing held March 23, 24, and 25, 1965, of the proposals to amend 
the Great Basin marketing order to include Preston and Malad 
because he “had people tell me about it but I never was notified or 
anything.” The record evidence fails to disclose that Petitioner 
Rawlings made any effort to ascertain the time and place of the 
hearing. 


Thus, even though publication of the notice of hearing in the 
Federal Register would have sufficed to satisfy all legal require- 
ments of due notice, nevertheless, the record amply demonstrates 
that there was supplementary publicity to the newspapers, radio, 
and television stations, notification to the Governor of Idaho, and 
personal notification by the Market Administrator to all known 
distributors of milk in the area proposed to be included in the 
Great Basin marketing area. In this regard, as mentioned above, 
although Petitioner Rawlings was informed by Mr. Bud Elwell of 
an impending hearing, the Petitioner apparently made no effort 
to ascertain further information with respect thereto. It is com- 
mon knowledge among those in the milk industry that the ap- 
plicable office of the Federal Milk Market Administrator issues 
various publications of current interest which are available for the 
asking. 


We do not leave this point without noting that where the Secre- 
tary, as here, acts in a quasi-legislative capacity, there is no re- 
quirement that personal notice be served on members of the public 
who may be affected by the proposed regulations. Jones v. District 
of Columbia, 323 F.2d 306 (C.A., D.C., 1963). Due process in rule 
making proceedings does not require that all those who may be 
affected have personal knowledge of the pendency of the proceed- 
ing or the promulgation of the order. Notice by publication in the 
Federal Register and by such other means as the Secretary deems 
proper is sufficient; the fact that the individual does not learn of 
the hearing or the promulgation of the order is not controlling. 
Pearson v. Walling, 1388 F.2d 655 (C.A. 8th, 1948). We find no 
lack of administrative due process. See Ideal Farms, Inc. v. Ben- 
son, 181 F. Supp. 62 (1960) aff’d. 288 F.2d 608 (C.A. 3rd, 1961). 


Petitioners advance the argument, in substance, that in issuing 
the protested amendments to the Order, the Secretary relied upon 
erroneous and inaccurate information and that the promulgation 
record of the amendatory hearing was inadequate to support the 
Secretary’s action in including the cities of Preston and Malad, 
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Idaho, in the Great Basin Marketing Area. Thus, the issue is 
whether enlargement of the marketing area to include Preston 
and Malad is supported by the evidence in the record upon which 
the amendment was issued. 


Section 8c (4) of the Act (7 U.S.C. 608c (4)) provides that the 
Secretary shall issue an order (or amendment) if he finds “upon 
the evidence introduced at such hearing .. . that the issuance of 
such order and all of the terms and conditions thereof will tend 
to effectuate the declared policy” of the Act. 5 U.S.C. § 556 re- 
quires consideration of the whole record and that the amendment 
be supported by the reliable, probative and substantial evidence. 
The process of amending the order was one of rule-making and 
not an adversary adjudication between Petitioners and the Secre- 
tary of Agriculture. 


We have reviewed the hearing evidence and record of the 
March, 1965 hearing (Docket No. AO 309-A6), of which official 
notice was taken. Without attempting to be all inclusive the evi- 
“dence taken at the 1965 amendment hearing indicates: that oral 
and documentary evidence was received at the hearing (Tr. 27-43, 
incl; Ex. 7) relating to the geographical location of the cities of 
Malad and Preston, Idaho; evidence was received as to the popula- 
tion figures for the cities of Preston (3,620) and Malad (2,270) ; 
and that a study was made of the milk business in the cities of 
Preston and Malad and was given in oral testimony, subject to 
cross-examination, 7.e., tr. p. 31-32— 


“In Malad City, Idaho, the Burton Dairy is the only milk 
distributor, and it distributes milk processed, packaged, and 
delivered to Malad City by Federated Dairy Farms, Inc. from 
its plant at Ogden, Utah, under a distributor contract with 
Federated Dairy Farms, Inc.” 


* * * * 


“In Preston City, Idaho, Elwell Dairy distributes milk 
processed and packaged by Federated Dairy Farms, Inc. at 
its Ogden Utah plant, under a distributor contract. Its ad- 
dress is Preston, Idaho, and accounts for approximately 87 
percent of the packaged milk distributed in the city. Other 
milk distributors are: Hunt’s Milk, a producer-distributor. 
It is owned by Harold Conlin, Preston, Idaho, who distributes 
its entire production through his grocery store, and it ac- 
counts for approximately two percent of the market. Valley 
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View Dairy, a producer-distributor at 6th South and Main 
Streets, Preston, Idaho, accounting for approximately ten 
percent of the market; and Meadow Gold Dairy, whose point 
of distribution is from Pocatello, Idaho, and accounts for 
approximately one percent of the market.” 


Further testimony indicated that the milk of Federated Dairy 
Farms which was being distributed in Preston and Malad crossed 
state lines in arriving at its point of distribution and that such 
milk was processed in Ogden, Utah. That in addition to the 
Federated milk sold in Malad City—tr. p. 34— 


“there is a small producer-handler type operation which is 
located outside the city limits, but within the city limits to the 
best of my knowledge again, this is the only milk sold there. 


Q Well, does this producer-handler outside the city dis- 
tribute milk within the city limits? 


“A Not to the best of my knowledge. I think it’s strictly 
an operation from his place of business. 


Q_ And if I understood correctly with respect to Preston the 
only milk other than that of producer-handlers distributed 
in the city was from Federated and a Beatrice plant at Po- 
catello? 


A Yes, sir. 


Q. The Beatrice plant had approximately two percent of the 
distribution? 


A Yes, sir; one or two percent.” 


A number of witnesses testified with respect to the proposal to 
bring Preston and Malad within the marketing area (tr. 36-43, 
83-85, 119-128). Among other things, it was brought out that for 
many years since paper cartons came into general use, a sub- 
stantial part of the milk distributed in Preston, Idaho, and Malad, 
Idaho, came from plants situated in the Great Basin marketing 
area and a substantial portion of the milk in Cache Valley and 
Rich County came from plants situated in the Great Basin market- 
ing area. It was further stated that there had been a relative 
stability in the marketing practices prevailing in those two coun- 
ties and two cities and it was to maintain this prevailing orderly 
marketing that the witness believed the counties and cities should 
be incorporated into the Great Basin marketing area. It was 
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further pointed out that several states surrounding Idaho had 
state orders and that it was anticipated that the producers in the 
State of Idaho would be looking for markets outside the bound- 
aries of that State. Although it was not contemplated that Idaho 
milk would be kept out of the Great Basin marketing area or out- 
side the area sought to be brought into the Great Basin marketing 
area nevertheless the opinion was expressed that: “when milk 
from the State of Idaho moves into the Great Basin Marketing 
Area, and particularly into the cities and counties we seek to add 
to the market order, that they should be brought under the same 
rules and regulations as the producers and plants now supplying 
the market area with fluid milk and milk products, including the 
two cities in question and the two counties which I have named.” 


In other words, the opinion was expressed that the inclusion 
of the two cities within the marketing area would not impose any 
unfair burdens upon anyone at that time and would bring pro- 
ducer-handlers and distributors situated in Cache Valley under 
the same rules and regulations that the handlers in the Great Basin 
marketing area operated under, thus contributing to the stabiliza- 
tion of the markets and to the orderly marketing of milk. 


The Secretary’s decision to include Preston and Malad in the 
marketing area took into consideration, among other things, that 
Cache and Rich counties abutted the then present marketing area 
and found it was the only territory in the northern half of Utah 
which was not then a part of the existing marketing area. It was 
concluded that Cache and Rich counties should be included in the 
marketing area as well as Preston and Malad. The city of Preston 
is eight miles from the border of Cache County and Malad is 13 
miles from the boundary of the marketing area boundary. Also, 
the health ordinances pertaining to the production and distribution 
of fluid milk in those areas were similar to those in effect in the 
existing marketing area. A further factor of consideration related 
to the then present economic and marketing conditions prevelant 
in the two counties and two cities. In the absence of regulation, 
disorderly marketing conditions could have developed in Cache 
and Rich counties and the cities of Malad and Preston. Unregu- 
lated handlers could seek an outlet in those areas under competi- 
tive conditions which differed from those of regulated handlers, 
thus jeopardizing the stability of the market. By the inclusion of 
the aforementioned territory in the marketing area conditions 
were conducive to maintaining stable marketing conditions should 
unregulated milk be disposed of therein. It also permitted such 
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milk to be distributed under conditions comparable to those apply- 
ing to regulated milk. 


In fact, the testimony of Petitioners in the present proceeding 
demonstrates the need for including areas such as Preston and 
Malad in a marketing area inasmuch as such testimony shows that 
milk was available in Preston for any purpose at a price slightly 
above the price that cheese plants were paying for milk, thus 
creating an inequitable situation where regulated handlers would 
have to compete with unpriced milk. 


We find that there was ample, substantial evidence of record 
to support the Secretary’s decision to include the cities of Malad 
and Preston within the marketing area. Petitioners would now, 
some four years later, challenge its accuracy. This they may not 
do. The findings and conclusions of the Secretary’s final decision 
had to be based upon the evidence presented at the rule-making 
hearing. Matters which may have occurred subsequent thereto 
are not valid considerations in determining whether the contested 
amendment is in accordance with law. It was stated in United 
States v. Mills, et al., 315 F.2d 828, (C.A. 4th, 1963), cert. den. 
357 U.S. 819 (1963), that: 


“After all the Secretary must look at the area with a wide 
and comprehensive perspective. He has before him the entire 
output of milk in the area, and he must search for the best 
ways and means for its disposition. Aware of the annual 
consumption and distribution of fluid milk, he must arrange 
to channel the residue into outlets the most advantageous to 
the producer and consumer. He fashions his order accord- 
ingly. Of course, there may be some resultant damage to a 
handler or producer in the enforcement of the Act but this 
lack of perfection does not destroy the validity of the Order. 


* * * * 


“If the Secretary cannot “produce complete equality, for the 
variables are too numerous”, he “fulfills his role when he 
makes a reasoned” Order. Mitchell v. Budd, 350 U.S. 473, 
480, 76 S.Ct. 527, 531-32, 100 L.Ed. 565 (1956).” 


With respect to Petitioners’ allegations that the evidence re- 
ceived at the March 1965 promulgation hearing was erroneous, 
the only basis Petitioners have advanced for asserting inaccuracy 
is premised on their self-serving testimony years later which testi- 
mony relates to periods of time subsequent to March 1965. Also, 
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as pointed out by Respondent, the Petitioner’s testimony as to 
sales of about 3,500 gallons per month (Tr. page 58) and Raw- 
ling’s testimony of sales of 1,973 gallons per month (Tr. page 17) 
in the fall of 1965 do not refute the facts cited in the Secretary’s 
decision, but, to the contrary, appears to support these facts. If 
Petitioners had 3,500 gallons and 1,973 gallons distribution in 
Preston in the month of November 1965, their distribution would 
be about 1,574 pounds per day. If, as Petitioners seem to suggest, 
such volume was more than 50 percent of total distribution in 
Preston area then, total distribution in Preston would approxi- 
mate 3,148 pounds per day. Considering the fact that Rawlings 
was not in business in 1964 and Greaves distribution had not yet 
reached 3,400 gallons per month, the 87 percent distribution by 
regulated handlers in Preston in 1964 or early 1965 appears rea- 
sonable. In any event, the Petitioners have shown no valid basis 
for questioning the probative value of the evidence supporting 
the contested amendment. 


Although we find no basis for relief in the petition filed herein, 
we note that with respect to the obligations of Petitioner Greaves, 
a petition for review should have been filed within two years (i.e., 
January, 1969) after the payments were made. Said obligations 
were paid in six monthly installments beginning in August, 1966, 
with the final one having been made in January, 1967. The instant 
petition was not filed until December 29, 1969. Failure to institute 
such review proceeding within the two-year limitation period 
bars recovery, as herein pertinent, of amounts paid by Petitioner 
Greaves. See Section 1136.87 of the Order (7 CFR 1136.87) pro- 
viding, among other things, that any obligation on the part of the 
market administrator to pay a handler any money which such 
handler claims to be due him shall terminate two years after the 
end of the month during which the payment was made by the 
handler, unless the handler, within the applicable period of time, 
files, pursuant to section 8c(15) (A) of the Act, a petition claim- 
ing such money. Such limitation provisions are valid and ap- 
plicable. See, The Lawson Milk Company v. Freeman, 358 F.2d 
647 (C.A. 6th, 1966). 


Thus, we conclude that the amendatory action of the Secretary 
of Agriculture which redefined the Great Basin marketing area 
to include the cities of Preston and Malad, Idaho, was issued after 
due notice and public hearing; that there is no showing that the 
evidentiary findings of the Secretary, upon which the amendment 
was adopted, were arbitrary, nor that they lacked substantial 
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evidence to support them. Without a showing that the action of 
the Secretary was arbitrary, his action is presumed to be valid. 
Benson v. Schofield, 236 F.2d 719 (D.C. Cir., 1956), cert. den. 352 
U.S. 976 (1957) ; Reed v. Franke, 297 F.2d 17 (C.A. 4th, 1961). 


Various other matters and contentions raised by the parties al- 
though not specifically mentioned herein have been duly con- 
sidered but since they are not of sufficient materiality to warrant 
extended discussion, suffice it to say that all such matters have 
been duly considered. Any contentions, suggestions, requests, 
etc., of the parties presented for the record inconsistent with this 
decision are denied. 


For the reasons set forth hereinbefore, we fail to recognize any 
meritorious pleas in Petitioners’ petition and we find no basis for 
relief. 


PROPOSED ORDER 
The petition should be, and hereby is, dismissed. 


Pursuant to Section 900.64(d) of the rules of practice and pro- 
cedure (7 CFR 900.64(d)), the parties shall have 20 days after 
the filing date of this recommended decision to file exceptions 
thereto. 


(No. 13,947) 


In re EDGAR S. SMOOT, d/b/a SMOOT JERSEY FARMS. AMA Docket 
No. M 136-4. Decided June 29, 1971. 


Producer-handler status not established—Distribution of milk not under 
exclusive control—Intra-plant transfers—Dismissal 


Petitioner challenges the Market Administrator’s determination that peti- 
tioner failed to qualify as a producer-handler under Order No. 136. 
Held: The requirement that a producer-handler must have control of 
the distribution from his plant relates to all the milk moved from his 
plant whether by himself or by another party; that the transfer by 
petitioner of milk from the processing section of a plant to the storage 
facilities on the plant premises does not constitute “distribution;” that 
distribution of the milk produced and processed by petitioner is not 
under his exclusive control or sole risk, but is, rather, at the risk and 
control of Smoot Dairy Sales; and it is concluded therefore that the 
Market Administrator properly determined that petitioner did not qualify 
as a producer-handler, properly assessed charges against petitioner as a 
fully regulated handler and was not estopped from doing so. The peti- 
tion is dismissed. 
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Hess, Palmer & Van Wagenen, Clearfield, Utah, for petitioner. 
John A. Campbell for respondent. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), Hearing Examiner Herbert L. 
Perlman issued a recommended decision and a proposed order 
after hearing etc., to the effect that the petition be dismissed. 
The petition challenged the actions of the market administrator 
for Order No. 1386 (7 CFR Part 1136) regulating the handling of 
milk in the Great Basin (mainly Utah counties) marketing area 
in treating petitioner as a “handler.” Petitioner claimed to be a 
“producer-handler.” 


Petitioner did not file exceptions to the hearing examiner’s 
recommended decision and proposed order. In view of this, and 
upon consideration of the entire record, the recommended decision 
and proposed order of the hearing examiner are adopted as the 
final decision and order herein. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
July 7, 1970, by Edgar S. Smoot, doing business as Smoot Jersey 
Farms, involving, in effect, the validity of obligations imposed 
against him as owing to the producer-settlement and administra- 
tive assessment funds under Order No. 136, as amended, issued 
under the act and regulating the handling of milk in the Great 
Basin marketing area. Petitioner contests the determination of 
the Market Administrator for the order that he did not qualify 
as a producer-handler thereunder and that, therefore, petitioner 
was a pool plant handler under the order. The Deputy Adminis- 
trator, Consumer and Marketing Service, filed an answer July 28, 
1970, upholding the Market Administrator’s determination with 
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respect to petitioner’s status under the order and the charges re- 
sulting therefrom. 


A prehearing conference and hearing were held October 14, 
1970, in Salt Lake City, Utah, before Herbert L. Perlman, Hear- 
ing Examiner, Office of Hearing Examiners, United States De- 
partment of Agriculture. At the hearing, petitioner was repre- 
sented by J. Duffy Palmer, Attorney at Law, Clearfield, Utah, and 
respondent was represented by John A. Campbell, Office of the 
General Counsel, United States Department of Agriculture. After 
the hearing the parties filed briefs. 


PROPOSED FINDINGS OF FACT 


1. Petitioner, Edgar S. Smoot, is an individual doing business 
as Smoot Jersey Farms, whose address is 1697 North Main Street, 
Centerville, Utah. Petitioner is a handler under Order No. 136, as 
amended, issued under the act and regulating the handling of milk 
in the Great Basin marketing area. 


2. Petitioner, prior to January 1, 1966 and for many years 
prior thereto, operated a farm and a milk processing plant at 
Centerville, Utah, from which he distributed milk in the market- 
ing area. In December 1965, a corporation, entitled Smoot Dairy 
Sales and incorporated by Stanley and Calvin Smoot, petitioner’s 
sons, and their wives, was formed for the purpose of distributing 
milk products produced and processed by petitioner. 


3. On or about January 1, 1966, petitioner’s milk operations 
were divided with petitioner operating a dairy farm and a milk 
processing plant in Centerville, Utah, and Smoot Dairy Sales dis- 
tributing the milk products that were purchased from petitioner 
after they had been processed and placed in the cooler at the 
Centerville plant. Smoot Dairy Sales purchased part of the assets 
of petitioner such as trucks and rented certain of petitioner’s 
facilities at the Centerville plant. 


4. The operations of petitioner and Smoot Dairy Sales were 
conducted on the same premises at Centerville, Utah. Among 
other things, the premises housed a milking barn and processing 
facilities under the control of petitioner, and a cooler or storage 
area with a loading dock which was leased by and controlled by 
Smoot Dairy Sales. Milk was produced, packaged, and bottled in 
the area controlled by petitioner. It was then placed in the cooler 
which was controlled by Smoot Dairy Sales, and distributed from 
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the dock on retail and wholesale routes by the corporation. Until 
sometime in 1969 petitioner operated a milk depot or “cash and 
carry” facility on the north and east side of the Centerville plant 
from which he sold packaged milk to consumers. Prior to July 1, 
1969, Smoot Dairy Sales took over control and operation of the 
milk depot located at the plant. 


5. Purchases by Smoot Dairy Sales from petitioner were ac- 
counted for during the period involved as follows: An invoice was 
prepared at the end of each day, which charged to the corporation 
a price for the entire amount of the milk placed in the cooler and 
milk depot. Smoot Dairy Sales paid petitioner the same price as it 
paid for milk from other sources. In addition to receipts of milk 
from petitioner, the corporation received about 50 percent of its 
milk supply from pool plants under the order such as Federated 
Dairy Farms, Inc., and Beatrice Foods Company. All such milk 
receipts were distributed in cartons labeled “Smoot” or “Smoot 
Dairy.” The pool plants delivered milk to Smoot Dairy Sales or 
the milk was picked up by the corporation and brought to its 
cooler for distribution the next day. The cooler was a gathering 
or distribution point not only for the products that were pur- 
chased from petitioner but also from pool plants. 


6. During the period July 1969 through August 1970, petitioner 
operated a dairy farm and a milk processing plant in Centerville, 
Utah. The milk used in petitioner’s processing facilities at such 
plant was produced on his farm at Centerville and also on his 
Parrish farm (at Farmington, Utah, through December 1969). 
Some of the milk produced on the Parrish farm was received at 
Federated Dairy.and reported as producer milk.' Petitioner ex- 
ercised no control over nor owned any financial interest in Smoot 
Dairy Sales, nor did he share in its profits. 


7. By letter dated July 6, 1966, John B. Rosenbury, the then 
Market Administrator of Order No. 136, notified petitioner that 
“On the basis of records made available to us of the operations of 
Smoot Jersey Farms and Smoot Dairy Sales, Inc., for the period 
January 1 through May 31, 1966, we are of the opinion that Smoot 
Jersey Farms was a producer-handler during that period.” 





1. The Market Administrator acquiesced in the reported treatment accorded the receipts 
at Federated Dairy from petitioner’s Parrish Farm, as producer milk in July 1969 and 
subsequent months when petitioner was considered the operator of a pool plant. In months 
prior to July 1969, when petitioner’s status as a producer-handler was not disturbed, 
Federated was assessed thereon as receipts from a producer-handler in accordance with the 
provisions of the order. 
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8. In a letter to petitioner dated June 6, 1969, H. Alan Luke, 
Market Administrator for Order No. 136 notified petitioner as 
follows: 


“This is to notify you that we do not believe that your opera- 
tion is being carried on in such a manner as to qualify the 
Smoot Jersey Farms plant for exemption from the pool plant 
definition of the order. Exemption from this definition would 
be available to you only under the producer handler definition 
of the order. 


“In reaching the above conclusion our attention has been 
directed toward the producer handler definition of the order 
including the portion thereof which reads as follows: 


“*$ 11386.8(c) The operation of the milk production, 
processing, aand distributing facilities are under the 
complete and exclusive control of such person and at 
his sole risk.’ ” 


9. For the period July 1969 through August 1970, the Market 
Administrator determined that petitioner did not qualify for the 
producer-handler exemption under the order. Petitioner was 
treated as the operator of a pool plant whose milk was priced and 
pooled under the order and was billed accordingly by the Market 
Administrator. 


10. The basis for the Market Administrator’s determination 
that petitioner was not a producer-handler was that the distribut- 
ing facilities were not under petitioner’s exclusive control and at 
his sole risk. 


11. Order No. 136, as amended, read in part during the period 
involved herein as follows: * 


“$ 1136.10 Approved plant. 


‘Approved plant’ means a plant which either receives 
milk from dairy farmers or possesses the approval of 
any duly constituted health authority for the process- 
ing or packaging of Grade A fluid products, and (a) 
in which milk or milk products are processed or pack- 
aged and from which any fluid milk product is dis- 
posed of during the month on routes in the market- 
ing area, or (b) in which milk is received or processed 


2. Section 1136.8 of the order is set forth in the Proposed Conclusions, infra. 
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and from which milk or skim milk is shipped during 
the month to a plant described in paragraph (a) of 
this section.” 


“§ 1136.16 Route. 


‘Route’ means any disposition of fluid milk products 
(including through a vendor or disposition from a 
plant or plant store) in a form designated as Class I 
milk pursuant to § 1136.41(a) except in bulk form to 
approved plants and except Class II and Class III 
milk disposition to plants which are not approved 
plants.” 


“§ 1186.41 Classes of utilization. 


Subject to the conditions set forth in §§ 1136.42 
through 1136.45, the classes of utilization shall be as 
follows: 


(a) Class I milk. Class I milk shall be all skim milk 
and butterfat: 


(1) Disposed of from a plant in the form of a fluid 
milk product...” 


PROPOSED CONCLUSIONS 


We are not herein presented with the question of statutory 
authority to regulate handlers with own farm production (Cf. 
e.g., Freeman v. Vance, 319 F.2d 841 (5th Cir. 1963), cert. denied 
377 U.S. 930 (1964) ; Ideal Farms, Inc. v. Benson, 288 F.2d 608 
(3rd Cir. 1961), cert. denied 372 U.S. 965 (1963)), but, rather, 
with the issue of whether petitioner qualified as a producer-handler 
under section 1136.8 of the order regulating the handling of milk 
in the Great Basin marketing area during the period July 1969 
through August 1970. Petitioner admittedly arranged his busi- 
ness in an attempt so to qualify. We are of the opinion that he 
failed to do so. 


Section 1136.8 of the order read during the period involved 
herein as follows: 


“S$ 1136.8 Producer-handler. 


‘Producer-handler’ means an individual, or a partner- 
ship or corporation for which written articles of part- 
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nership or incorporation are furnished the market 
administrator, which: 


(a) Produces milk and operates an approved plant 
described in § 1136.10(a); (b) Receives either at 
such plant or for disposition on routes (1) milk from 
his own farm production, (2) fluid milk products 
from pool plants, and (3) nonfluid other source milk: 
Provided, That the sum of the quantity specified in 
§ 1186.8 (b) (2) and the quantity specified in § 1136.8- 
(b) (3) which is reconstituted into a fluid milk prod- 
uct during the month is not in excess of the larger of 
3,000 pounds or 5 percent of such person’s Class I 
sales. 


(c) The operation of the milk production, processing, 
and distributing facilities are under the complete and 
exclusive control of such person and at his sole risk. 


The Market Administrator’s determination that petitioner failed 
to qualify as a producer-handler under the order was based on 
the conclusion that the operation of the milk distributing facilities 
was not under the complete and exclusive control of petitioner and 
at his sole risk as required by section 1136.8(c) of the order. 


It appears to us that while for some time after January 1, 1966 
petitioner retained the operation of some distribution facilities 
at the plant in Centerville, Utah, in the form of the milk depot 
or “cash and carry” facility, during the period July 1969 through 
August 1970 petitioner had ceased distributing milk he produced 
and processed and had divested himself of milk distribution and of 
the operation of all the milk distribution facilities to Smoot Dairy 
Sales. It appears from the record that petitioner operated the 
milking barn and processing facilities on the premises at such 
location or at least the Market Administrator raised no challenge 
in this connection. Apparently the bulk of the processed milk was 
transferred through a single door from the processing facilities of 
the Centerville plant into a cooler located therein and then was 
distributed by Smoot Dairy Sales on routes in the marketing area. 
The remainder of the processed milk was transferred through a 
door from the production or processing facilities into the “‘cash 
and carry” portion of the premises where it was sold to consumers 
by Smoot Dairy Sales. 


Petitioners would have us define as a distribution the transfers 
of processed milk into the cooler and depot. This we cannot do 
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in the context of a milk order issued pursuant to the act. Order 
No. 136 and milk orders issued pursuant to the act generally are 
constructed on the basis of distribution from regulated plants and 
not mere intra-plant transfers of milk. The distribution of fluid 
milk products takes place when such products are taken from the 
plant and a mere transfer from the processing section therein to 
storage facilities on the plant premises does not constitute a dis- 
tribution (See, e.g., sections 1136.10, 1136.16 and 1136.41 (a) (1) 
of the order). To hold otherwise is to disregard the regulatory 
scheme contained in the order and to render it a nullity. Further, 
petitioner’s qualification as the operator of an approved plant 
under section 1136.10(a) of the order, which is a condition prece- 
dent to producer-handler status, is based upon disposition of the 
milk involved on routes in the marketing area and not intra-plant 
transfers. Also, it is patent that petitioner, as distinguished from 
Smoot Dairy Sales, completely lacked distributing facilities. 


Our conclusion set forth above is supported by, and in fact, 
required by the “legislative history” of the pertinent section of 
the order. For example, the decision of the Secretary which pre- 
ceded the amendment to the order which first contained the 
language of section 1136.8(c) in effect during the period involved 
herein and upon which it was based (26 F.R. 2801) states, in part, 
that “In his capacity as a handler he [producer-handler] competes 
in the retail market with regulated handlers and as a producer the 
alternative value of his milk is the uniform price paid producers” 
(26 F.R. 2802) and that “The producer-handler should have the 
complete risk and financial responsibility for the entire producer- 
handler operation.” (26 F.R. 2803). Also, the decision of the 
Secretary preceding the original order provided that “Since the 
exemption of pooling own-farm production provides an incentive 
for individuals to attain producer-handler status, it is necessary 
to preclude certain devices which may be used to circumvent the 
intent of the order provisions. The milk supply which is to be 
treated as the own-farm production of the producer-handler should 
be produced entirely from production resources which are under 
the complete and exclusive control of the person who is the pro- 
ducer-handler. The processing facilities and the distribution 
facilities should be similarly under the complete and exclusive 
control of the same person.” (24 F.R. 7211). See also 35 F.R. 
15006, 15007-9. 


In the brief, respondent states that “To make the scheme work- 
able, the Secretary has written the Order to bring under regula- 
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tion any plant from which fluid milk products are distributed in 
the marketing area. This application embodies the idea that re- 
gardless of who distributes the milk from the plant such distribu- 
tion becomes the distribution of the plant. The requirement that 
a producer-handler must have control of the distribution from his 
plant relates to all the milk moved from his plant whether by 
himself or by another party.” We are in complete agreement 
therewith. “The regulatory scheme embodied in the Order is an 
intensely practical business, and the question now before us is 
not to be determined by a purely abstract inquiry as to who had 
‘title’”’ to the milk leaving the Centerville plant. Elm Spring 
Farm, Inc. v. United States, 367 F.2d 907 (10th Cir. 1966), cert. 
denied 387 U.S. 917 (1967). 


The record herein clearly establishes that the distribution of 
the milk produced and processed by petitioner is not under the 
exclusive control or at the risk of petitioner, but is, rather, at 
the risk and control of Smoot Dairy Sales. In short, section 
1136.8 required that petitioner distribute the milk involved from 
his Centerville plant. This he failed to do. Consequently, we find 
no error in the Market Administrator’s determination that peti- 
tioner did not qualify as a “producer-handler” pursuant to section 
1136.8 of the order during the period July 1969 through August 
1970. 


Petitioner contends, however, that the Market Administrator 
is estopped from so concluding. This contention is based upon the 
July 6, 1966 letter to petitioner from a prior Market Administra- 
tor. The then Market Administrator there concluded that peti- 
tioner was a producer-handler under the order during the period 
January through May 1966. Of course, the Market Administrator 
did not and could not make a determination with respect to peti- 
tioner’s future status under the order. Such status is a matter to 
be determined monthly on the basis of audit and verification by 
the Market Administrator. 


The method of operation of petitioner and Smoot Dairy Sales 
after July 1969 and until September 1970 apparently did not vary 
except with respect to the “cash and carry” facilities at the Cen- 
terville plant from the earlier period in which petitioner was 
treated as a producer-handler and the current Market Adminis- 
trator testified that the change in the operation of the milk depot 
at the plant was not, in effect, material to his determination. 
However, petitioner can claim no vested interest in what appears 
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to be an erroneous application of the order. In re Maquoketa 
Valley Cooperative Creamery, et al., 27 A.D. 179 (1968), aff’d 
N.D. Iowa, July 23, 1969 (28 A.D. 810), and cases cited therein; 
In re Walter Neugebauer, d/b/a Neugebauer Dairy, 27 A.D. 187 
(1968), aff'd D.S. Dak., February 2, 1970 (29 A.D. 120), and 
cases cited therein. As was stated in In re Maquoketa Valley Co- 
operative Creamery, et al., supra at p. 186, “the determination of 
the status of a handler under an order issued pursuant to the act 
is not the type of matter committed to the discretion of the Market 
Administrator which we have recognized as binding upon him. Cf. 
In re The Borden Company, 6 A.D. 511 (1947).” 


In addition, there was no retroactive application of the determi- 
nation of the Market Administrator contained in his letter of 
June 6, 1969 to the effect that petitioner did not qualify as a 
producer-handler for exemption from the pool plant definition in 
the order. Moreover, no elaborate changes in petitioner’s business 
operations appear to have been necessary in divesting himself of, 
or revesting, the distribution phase of his business. 


To summarize, we conclude that the Market Administrator for 
the order properly determined that the petitioner did not qualify 
as a producer-handler under the order pursuant to section 1136.8 
during the period July 1969 through August 1970, properly as- 
sessed charges against petitioner during such period as a fully 
regulated handler and was not estopped from so doing. Accord- 
ingly, the petition should be dismissed. All contentions of the 
parties presented for the record have been considered and whether 
or not specifically mentioned herein, any suggestions, requests, 
etc., inconsistent with this recommended decision are denied. 


PROPOSED ORDER 


The relief requested by petitioner is denied and the petition is 
dismissed. 
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Respondent is ordered to cease and desist from failing to pay, when due, for 
livestock purchased in commerce and issuing insufficient funds checks in 
payment of such livestock. 


James E. Andrews for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on April 26, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On May 10, 1971, respondent filed an answer in which he admits 
the jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the re- 
port of the Hearing Examiner, and consents to the issuance of a 
specified order with findings of fact and conclusions, for the pur- 
poses of this proceeding only, based upon the allegations contained 
in the Complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) C. R. Dexter, hereinafter referred to as the respondent, 
is an individual whose address is Auburntown, Tennessee 37016. 


(b) Respondent, at all times material herein, was engaged in 
the business of buying and selling livestock in commerce for his 
own account as a dealer, within the meaning and subject to the 
provisions of the Act. 


2. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 
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Date of Dateof No.of Head Purchased At Amount of 
Purchase Check & Species Or From Check 
1970 1970 
Oct. 17 Oct. 17 12 cattle Farmers Commission $1,419.06 
Co., Carthage, Tenn. 
Oct. 28 Oct. 28 17 cattle Tennessee Producers 2,220.73 


Livestock Mktg. Ass’n., 
Woodbury, Tenn. 


Oct. 29 Oct. 29 7 cattle Wilson County Live- 471.00 
stock Market, 
Lebanon, Tenn. 

Oct. 30 Oct. 30 23 cattle Peoples Stockyard 2,613.29 
Cookeville, Tenn. 

Nov. 2 Nov. 2 40 cattle Trousdale County 4,827.67 


Livestock Market 
Hartsville, Tenn. 


(b) Respondent, on or about the dates and in the transac- 
tions specified above, purchased livestock in commerce and failed 
to pay, when due, the full amount of the purchase price for such 
livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.48(b) of the regulations (9 CFR 
201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
cease and desist order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 13,949) 


In re HAROLD ROUSSER. P&S Docket No. 4467. Decided June 2, 
1971. 


Failure to pay when due—Cease and desist—Bonding requirements— 
Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and failing to pay when due for 
livestock purchased in commerce and is suspended as a registrant under 
the act for a period of 7 days and thereafter until bonded as required. 


Kenneth H. Vail for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on March 31, 1971, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On April 20, 1971, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations of the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Harold Rousser, hereinafter referred to as the respon- 
dent, is an individual whose address is 77 Houston Rd., Tulia, 
Texas. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his account; and 
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(2). Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was termi- 
nated on March 11, 1968. Respondent was notified by certified 
mail on or about March 6, 1968, of such termination date and was 
informed that if he continued his livestock operations after. March 
11, 1968, without bond coverage or its equivalent, as required 
under the Act and regulations, he would be in violation of the Act 
and the regulations. Notwithstanding such notice, respondent has 
engaged in the business of a dealer, buying and selling livestock 
for his own account, without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and the regula- 
tions. 


3. Respondent, in connection with his operations as a dealer, 
during the period from May 7, 1970, through October 1, 1970, in 
five separate transactions as set forth in paragraph III of the com- 
plaint, purchased livestock in commerce, and in purported partial 
payment therefor issued checks which were returned unpaid by 
the bank upon which they were drawn because respondent did 
not have sufficient funds on deposit in the account upon which 
such checks were drawn. 


4. Respondent, in connection with his operations as a dealer, 
during the period from May 7, 1970, through October 1, 1970, in 
five separate transactions as set forth in paragraph IV of the 
complaint, purchased livestock in commerce and failed to pay, 
when due, the full purchase price for such livestock. 


5. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business 
under the Act in that respondent failed to keep and maintain (1) 
a general ledger of accounts showing assets, liabilities, and net 
worth; (2) a cash receipts journal; (8) a purchase and sales 
journal; (4) a record of checks issued; (5) a livestock inventory; 
and (6) monthly reconciliations of bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a) ), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 
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By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act, supra. 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and section 201.43(b) of the regulations (9 CFR 201.43(b) ). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Engaging in business in commerce in any capacity for 
which bonding is required under the Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required under the Act and the regulations; 


2. Issuing checks or drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account which they are drawn to pay 
such checks or drafts; and 


38. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act, including; (a) a general ledger 
of accounts showing assets, liabilities, and net worth; (b) a cash 
receipts journal; (c) a purchase and sales journal; (d) a record 
of checks issued; (e) a livestock inventory; and (f) monthly 
bank account reconciliations. 


Respondent is suspended as a registrant under the Act for a 
period of 7 days and thereafter until he complies fully with the 
bonding requirements under the Act and the regulations. When 
respondent has complied with such requirements a supplemental 
order will be issued in this proceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 13,950) 


In re JULIAN CLARK. P&S Docket No. 4150. Decided June 2, 1971. 


Bonding requirements—Insolvency—Suspension of registration 


Respondent is ordered to cease and desist from failing to meet financial 
requirements, using shippers’ proceeds for unauthorized purposes, fail- 
ing to maintain proper bond, failing to keep true and adequate records, 
issuing untrue or incomplete accountings, invoices and scale tickets, and 
purchasing consigned livestock for speculative purposes. Respondent is 
suspended as a registrant under the act for a period of 30 days and 
thereafter until no longer insolvent and until bonded as required. 


Jerome S. Ducrest for complainant. 
G. Hughel Harrison, Lawrenceville, Ga., for respondent. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seq.), instituted by a complaint filed by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, Julian Clark, an individual 
trading as Tattnall] Livestock Market, Glennville, Georgia, regis- 
tered under the act as a market agency and dealer, was charged 
with failing to meet financial requirements, unauthorized use of 
collected funds, failing to maintain a proper bond, failing to keep 
true and adequate records, false weighing and accounting, etc. 
Respondent filed an answer admitting the jurisdictional allega- 
tions of the complaint but denying any violations, and requesting 
an oral hearing. 


A hearing was held in Macon, Georgia, before Hearing Ex- 
aminer Jack W. Bain, Office of Hearing Examiners, United States 
Department of Agriculture. Jerome S. Ducrest, Office of the Gen- 
eral Counsel of the Department appeared for complainant. G. 
Hughel Harrison, Attorney at Law, Lawrenceville, Georgia, ap- 
peared for respondent. 


The hearing examiner issued a recommended decision to the 
effect that respondent had violated the act as charged including a 
proposed cease and desist order and an order suspending respon- 
dent as a registrant under the act for a 30-day period and there- 
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after until respondent demonstrates his solvency and that he has 
posted the bond required to cover his operations. 


Respondent filed exceptions and requested oral argument there- 
on which was held before Judicial Officer Thomas J. Flavin, in 
Washington, D. C. on May 10, 1971. 


Respondent’s exceptions and argument do not persuade us that 
any change should be made in the hearing examiner’s recommen- 
dations. While the respondent seems willing to concede the ap- 
propriateness of a cease and desist order he opposes any suspen- 
sion as a registrant. But the violations are shown to be numerous 
and serious. Respondent has still not demonstrated his solvency, 
he has not supplied the prescribed bond coverage and he has not 
shown that there is no longer a shortage in his shippers’ proceeds 
account. 


Accordingly, the recommended decision and order of the hearing 
examiner are adopted as the final decision and order herein. The 
suspension of respondent as a registrant under the act shall be 
effective on June 22, 1971, and the remainder of the order shall 
become effective on the sixth day after service of a copy hereof 
upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. It was in- 
stituted by a complaint filed on May 5, 1969, by the Packers and 
Stockyards Administration, United States Department of Agri- 
culture. The respondent, Julian Clark, an individual trading as 
Tattnall Livestock Market, Glennville, Georgia, registered under 
the Act as a market agency and dealer, was charged with failing 
to meet financial requirements, unauthorized use of collected 
funds, failing to maintain a proper bond, failing to keep true and 
adequate records, false weighing and accounting, etc. Respondent 
filed an answer on June 23, 1969, admitting the jurisdictional 
allegations of the complaint but denying any violations, and re- 
questing an oral hearing. 


A hearing was held in Macon, Georgia, on September 23, 25, 26, 
27, and 29, 1969, before Hearing Examiner Jack W. Bain, Office 
of Hearing Examiners, United States Department of Agriculture. 
Jerome Ducrest, Office of the General Counsel of the Department, 
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appeared for complainant. G. Hughel Harrison, Attorney at Law, 
Lawrenceville, Georgia, appeared for respondent. Complainant 
called 14 witnesses and introduced 34 exhibits in evidence, here- 
inafter referred to as “CX” followed by the exhibit number. Re- 
spondent testified for himself and introduced eight exhibits, here- 
inafter referred to as “RX” followed by the exhibit number. 
Exhibits identified for respondent as 9, 10, and 11 were with- 
drawn and not received in evidence. The transcript contains 894 
numbered pages, plus a few given a number followed by a letter, 
such as 783-A. It will be cited hereinafter as “Tr.” followed by 
the page number. 


After the hearing, on February 5, 1970 complainant filed pro- 
posed findings, conclusions, etc. (101 pages), respondent filed 
proposed findings and conclusions, etc., on April 8 (25 pages), and 
complainant replied on April 27, 1970 (14 pages). 


PROPOSED FINDINGS OF FACT 


1. Julian Clark, the respondent, is an individual doing business 
as Tattnall Livestock Market at Glennville, Georgia. He is and at 
all times material herein was: (1) engaged in the business of 
operating the Tattnall Livestock Market stockyard, Glennville, 
Georgia; (2) engaged in the business of selling livestock on com- 
mission and buying and selling livestock for his own account in 
commerce; and (3) registered under the Act as a market agency 
and dealer to buy and sell livestock in commerce. 


2. The Tattnall Livestock Market, Glennville, Georgia; Miles 
Stockyard, Baxley, Georgia; Wayne County Stockyard, Jesup, 
Georgia; Georgia Livestock Market, Inc., Macon, Georgia; and the 
Vidalia Livestock Auction, Inc., Vidalia, Georgia, hereinafter 
collectively referred to as the stockyards, are posted stockyards 
subject to the Act (Complaint and Answer). 


3. As of September 30, 1968, the combined current liabilities 
of respondent, individually and doing business as Tattnall Live- 
stock Market (hereinafter “Tattnall’’), totaled $52,353.22, and his 
combined current assets totaled only $10,151.09, resulting in a 
$42,202.13 excess of current liabilities over current assets. Doing 
business as Tattnall, his current liabilities totaled $17,353.22, cur- 
rent assets totaled $758.89, giving a $16,594.33 excess of current 
liabilities over current assets. As an individual, his current lia- 
bilities totaled $35,000, current assets were $9,392.20, giving a 
$25,607.80 excess of current liabilities over current assets (CX 1, 
Series; Tr. 7-18, 24-29, 351-360, 433). 
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4. As of November 1, 1968, the combined figures showed 
$52,656.25 current liabilities, $9,709.63 current assets, for a 
$42,946.62 deficit; for Tattnall, $17,656.25 current liabilities, 
$303.25 current assets, for a $17,353 deficit; and for the indi- 
vidual, $35,000 current liabilities, $9,406.38 current assets, for a 
$25,593.62 deficit (CX 1(h), CX 2 Series; Tr. 23-29, 351-360, 
433). 


5. Respondent’s annual report for 1968, received from him on 
May 16, 1969, shows that as of December 31, 1968, the current 
liabilities of respondent doing business as Tattnall totaled $176.85, 
which no current assets left that amount in excess of current lia- 
bilities over current assets (CX-3; Tr. 30-33, 837-839). 


6. During October 1968, respondent operated as a market 
agency under the Act, selling livestock on commission at Tattnall, 
while his current liabilities exceeded his current assets (Findings 
8, 4, and 5, above; CX 8, 10, 13, 14, 16, 17, 19, 22, 23, 26; Tr. 160, 
725). 


7. Prior to and during August through November 1968, re- 
spondent maintained, in the Glennville Bank, Glennville, Georgia, 
a general or operating account and a separate or custodial account 
for shippers’ proceeds (hereinafter called the Custodial Account) 
for his Tattnall operations. He was notified by a certified mail 
letter from an official of complainant, dated June 11, 1963, that 
the Custodial Account “is a trust account”, funds in which could 
be used only “for payment of net proceeds to shippers and pay- 
ment of lawful marketing charges.” In a letter from an auditor of 
complainant, dated July 16, 1963, he was again told that the Cus- 
todial Account “is a trust account” from which funds “can be 
withdrawn ... for payment of net proceeds to shippers, miscel- 
laneous deductions from sales such as trucking, health inspection, 
state fees, meat board, etc.; and commission or other company 
revenue should be totaled at the end of each sale and transferred 
to the General Account by check issued on the Custodial Account.” 
(CX 1, 2, 33, 33A; Tr. 11-12, 726, 834-837). 


8. As of September 30, 1968, respondent had outstanding checks 
drawn on the Custodial Account for a total of $5,813.79, with a 
bank balance in the account of only $5,133.47, no deposits in 
transit, proceeds on hand, proceeds receivable, or certificates of 
deposit, resulting in a $680.32 shortage in the account (CX 4; 
Tr. 34-35). 
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9. On August 19, 1968, respondent purchased 21 hogs for his 
own account from Billy J. Durrence, Glennville, Georgia, in a 
country or off-market transaction. Respondent paid Durrence by 
a $982.80 check on the Tattnall Custodial Account. He sold these 
hogs on the same day at Tattnall to D. L. Lee & Sons, a packer, in 
the assumed name of Billy J. Durrence, issued an account of sale 
falsely showing “B.J.D.” as the seller instead of respondent and 
“P&B” as the purchaser instead of D. L. Lee & Sons, which paid 
Tattnall for the hogs. Respondent made a profit of $25.20 on this 
purchase and sale, and a check in such amount was drawn on the 
Custodial Account in payment of the profit. The check was issued 
to “B. J. Durrence’”’, but Billy J. Durrence, seller of the hogs to 
respondent, testified at the hearing that he did not receive nor 
endorse the check and did not know anything about it. Copies of 
each of the false papers involved in these actions were made parts 
of respondent’s records (CX 5, 6; Tr. 35-87, 40-46, 50, 55-61, 
186-189, 195-196). 


10. On September 9, 1968, respondent purchased 50 hogs for 
his own account from Billy J. Durrence, Glennville, Georgia, in a 
country or off-market transaction. Respondent paid Durrence by 
a $2,345.31 check on the Tattnall Custodial Account. He sold these 
hogs on the same day at Tattnall to Paulk & Batten Livestock Co., 
Inc., in the assumed name of Billy J. Durrence, issued an account 
of sale falsely showing “Billy J. Durrence” as the seller instead 
of respondent. Respondent made a profit of $41.56 on this pur- 
chase and sale, and a check in such amount was drawn on the 
Custodial Account in payment of the profit. The check was issued 
to “B. J. Durrence’”, but Billy J. Durrence, seller of the hogs to 
respondent, testified at the hearing that he did not receive nor 
endorse the check. Copies of each of the false papers involved in 
these actions were made parts of respondent’s records (CX 5, 7; 
Tr. 35-37, 46-51, 61-64, 189-193, 196-197). 


11. On October 7, 1968, respondent purchased 84 hogs for his 
own account from D. D. Durrence and John Durrence, Glennville, 
Georgia, in a country or off-market transaction. Respondent paid 
the sellers by checks for $2,959.09 (to D. D. Durrence) and 
$746.62 (to John Durrence) on the Tattnall Custodial Account. 
He sold these hogs on the same day at Tattnall to Paulk & Batten 
(83 hogs) and “Lee” (1 hog) in the assumed name of D. D. Dur- 
rence, and issued an account of sale falsely showing “D. D. Dur- 
rence” as the seller instead of himself. Respondent made a profit 
of $19.63 on this purchase and sale, and a check in that amount 
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was drawn on the Custodial Account in payment of the profit. 
This check was issued to “D. Durrence’’, but D. D. and John Dur- 
rence, sellers of the hogs to respondent, in testifying at the hear- 
ing, denied having received or endorsed such check (CX 5, 8; Tr. 
35-37, 51-55, 71-89, 193-195). 


12. Respondent’s registration as a dealer under the Act, as 
Julian Clark, doing business as JKC Livestock Company, was 
made inactive at his request in June 1966, and shortly thereafter 
the surety bond covering his dealer operations was terminated. 
On or about August 5, 1968, respondent resumed dealer operations 
by buying and selling livestock until at least October 30, 1968 
without reporting such fact to the Packers and Stockyards Admin- 
istration and without furnishing the bond required to cover dealer 
operations (CX 32; Tr. 825-832). 


18. From August 5 through October 30, 1968, respondent, in 28 
separate transactions on 25 different dates, purchased 185 hogs, 
4 goats, and 632 cattle, and in 29 separate transactions on 15 
different dates sold 337 hogs and 617 cattle, in commerce, for his 
own account, without having filed a reasonable bond or its equiva- 
lent under the Act to cover dealer operations (CX 5-12, etc; Tr. 
35-37, 40-64, etc.). 


14. On 50 “sale days” during the period November 1967 
through October 1968, respondent sold 16,491 hogs and 21 cattle 
at Tattnall on commission as a market agency, for a gross sales 
amount of $680,213.06, an average of $13,604.26 per sale, requiring 
bond coverage of $14,000 under section 201.30 of the regulations 
(9 CFR 201.30). During 1968 and 1969, respondent maintained 
a $10,000 bond, and in addition, from September 23, 1968 until 
January 23, 1969, had $5,000 pledged as a trust fund for the 
purpose, which satisfied the bond requirement. When the $5,000 
pledged was released at respondent’s request, his market agency 
bond coverage was reduced to $10,000 (CX 16, 34; Tr. 465-473, 
817-822). 


15. By letter dated January 9, 1969, respondent was notified 
that his volume of business required bond coverage of $14,000 and 
that he should furnish a rider increasing his bond to $14,000. At 
the hearing evidence was presented that he had obtained such a 
rider, but he had failed to notify complainant thereof and to sub- 
mit a properly signed copy and a required accompanying power 
of attorney (CX 34; RX 5-8; Tr. 567-569, 817-825, 846-847). 
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16. From August 5 through October 28, 1968, in accounting to 
consignors for sales of their hogs at Tattnall, respondent issued 
accounts of sale of 307 hogs in 21 different transactions showing 
initials (KY, P&B, M&G, R&G), assumed names (Carolina), or 
other designations (Carolina-5, Carolina #5, Carolina-10) as the 
purchasers, and made copies of such accounts of sale parts of his 
accounts and records (CX 17; Tr. 474-481). 


17. During August through October 1968, in connection with 
sales of livestock on commission at Tattnall, respondent regularly 
issued scale tickets not serially numbered, not containing his name 
nor that of the stockyard, the date of weighing, the names of buyer 
and consignor, nor the name or initial of the person weighing 
(CX 18; Tr. 481-486). 


18. From August 5 through October 21, 1968, respondent, at 
Tattnall, in 18 transactions on five different dates, purchased for 
his own account hogs consigned to him for sale on commission 
and, in accounting to the consignors, issued accounts of sale and 
purchase invoices showing initials or assumed, fictitious, or other- 
wise false and incorrect names or designations as the purchasers 
instead of himself, and made copies of such false documents parts 
of his records (CX 10, 13; Tr. 102-103, 109-118, 118-125, 325- 
333). 


19. In the following instances, at Tattnall, in 1968, respondent 
sold hogs consigned to him for sale on commission, paid the con- 
signors on the basis of actual weights but issued false invoices to, 
and collected from the purchasers on, false heavier weights, and 
made copies of the false documents parts of his accounts and 
records: 


(a) On August 12 he sold 73 consigned hogs weighing 14,995 
pounds to Paulk & Batten as weighing 15,195 pounds; 


(b) On August 19, he sold 77 consigned hogs weighing 17,155 
pounds to Paulk & Batten as weighing 17,305; 


(c) On August 26, he sold 223 consigned hogs weighing 47,215 
pounds to Hogan Livestock Company as weighing 47,415 pounds; 


(d) On September 2, he sold 91 consigned hogs weighing 19,535 
pounds to Paulk & Batten as weighing 19,635 pounds; 


(e) On September 16, he sold 175 consigned hogs weighing 
37,185 pounds to the same purchaser as weighing 37,385 pounds; 
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(f) On October 14, he sold 124 consigned hogs weighing 27,375 
pounds to the same purchaser as weighing 27,500 pounds; and 


(zg) On October 28, he sold 133 consigned hogs weighing 30,730 
pounds to the same purchaser as weighing 31,030 pounds (CX 9, 
14, 19-22, 28-30; Tr. 269-287, 486-505, 703-707, 788-799). 


20. During September and October 1968 respondent, in selling 
consigned hogs at Tattnall, issued accounts of sale falsely showing 
sale prices lower than the actual prices charged to and collected 
from the purchasers, failed to remit to the consignors the actual 
net proceeds from the sales, and made the false accounting docu- 
ments parts of his accounts and records, in the following trans- 
actions: 
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(CX 23-26; Tr. 137-144, 160-161, 509-523). 


NOTE: The citations of evidence after the findings are not in- 
tended to be exhaustive. There may well be other evi- 
dence as to any finding, but no evidence has been found 
which would reverse or nullify any finding made. 


PROPOSED CONCLUSIONS 


The facts found above are supported by the overwhelming evi- 
dence in the record. Respondent’s argument that some of them 
rest entirely upon hearsay evidence is not well taken: they are 
based upon uncontradicted testimony of persons involved in actual 
transactions, respondent’s own written records, and detailed ex- 
planations of the records by employees of both complainant and 
respondent. 


As regards insolvency, misuse of trust funds, accuracy of rec- 
ords, false accounting, weights, and records, suspension, etc., it 
appears sufficient to cite the decisions of the Judicial Officer in Jn 
re W. I. Bowman, 23 A.D. 1074 (1964), affirmed, Bowman v. De- 
partment of Agriculture, 363 F.2d 81, 25 A.D. 958 (CA 5, 1966), 
and In re Arnold Fairbank, 27 A.D. 1371 (1968), affirmed, Fair- 
bank v. Hardin, 29 A.D. 601 (CA 9, May 8, 1970). Much addi- 
tional authority is cited in complainant’s brief. 


In view of the foregoing, it is recommended that the order set 
out below, proposed by complainant, be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from: 


1. operating as a market agency or dealer while his current 
liabilities exceed his current assets; 


2. using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of his own 
and purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers; 


3. making such use of shippers’ proceeds in his possession or 
control as will in any manner endanger or impair the faithful and 
prompt accounting therefor and payment of the portions thereof 
due to the person or persons entitled thereto; 


4. financing purchases of livestock for his own account with 
shippers’ proceeds; 
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5. failing to maintain his account for shippers’ proceeds in 
conformity with the provisions of § 201.42 of the regulations (9 
CFR 201.42) ; 


6. failing to report to the Administrator, Packers and Stock- 
yards Administration, any change in the nature of his business 
as a registrant within 10 days of such change; 


7. engaging in business, in commerce, in any capacity for which 
bonding is required under the Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent, as re- 
quired under the Act and the regulations; 


8. issuing scale tickets (1) which do not have the (a) name 
and address of respondent or the stockyard imprinted on them; 
(b) name, signature, or initial of the person weighing the live- 
stock; (c) date of the weighing of the livestock; and (d)-name 
of the seller and buyer of the livestock; and (2) which are not 
serially numbered; 


9. purchasing livestock consigned to him for sale on a commis- 
sion basis for resale for speculative purposes; 


10. issuing accounts of sale which fail to show the true and 
correct names of the buyers and sellers of consigned livestock 
and the actual sale price of livestock sold on a commission basis; 


11. issuing purchase invoices which fail to show the true and 
correct names of the buyers of consigned livestock; 


12. issuing invoices to purchasers of livestock showing false 
and incorrect weights instead of the actual sale weights; and 


13. failing to remit to consignors the actual net proceeds re- 
ceived from the sale of their livestock. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency or dealer subject to the Act, including 
true and correct copies of accounts of sale and invoices and correct 
and complete copies of scale tickets. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent, that the deficit in his Custodial Account for 
Shippers’ Proceeds has been eliminated, and until he complies 
fully with the bonding requirements under the Act and the regu- 
lations. When respondent demonstrates that he is no longer in- 
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solvent, that the deficit in his Custodial Account for Shippers’ 
Proceeds has been eliminated, and that he has complied with the 
bonding requirements, a supplemental order will be issued in this 
proceeding terminating this suspension, after the expiration of the 
30-day period. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 13,951) 


In re VIDALIA LIVESTOCK AUCTION, INC. P&S Docket No. 4151. 
Decided June 2, 1971. 


Insolvency—Suspension of registration 


Respondent is ordered to cease and desist from failing to meet financial 
requirements, using shippers’ proceeds for unauthorized purposes, failing 
to keep true and adequate records, issuing untrue or incomplete accounts, 
invoices and scale tickets, and permitting persons to consign livestock 
for sale under false names. Respondent is suspended as a registrant 
under the act for a period of 30 days and thereafter until no longer 
insolvent. 

Jerome S. Ducrest for complainant. 

G. Hughel Harrison, Lawrenceville, Ga., for respondent. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seq.), instituted by a complaint filed by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, operator of Vidalia Live- 
stock Auction, Inc. stockyard, Vidalia, Georgia, a stockyard posted 
under the act, was charged with failing to meet financial require- 
ments, failing to report correctly to consignors and purchasers, 
permitting its president to consign livestock under false names, 
failing to keep true and adequate records, false weighing and 
accounting, etc. Respondent filed an answer admitting the juris- 
dictional allegations of the complaint but denying any violations, 
and requesting an oral hearing. 
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A hearing was held in Savannah, Georgia, before Hearing Ex- 
aminer Jack W. Bain, Office of Hearing Examiners, United States 
Department of Agriculture. Jerome S. Ducrest, Office of the 
General Counsel of the Department appeared for complainant. 
G. Hughel Harrison, Attorney at Law, Lawrenceville, Georgia, 
appeared for respondent. 


The hearing examiner issued a recommended decision to the 
effect that respondent had violated the act as charged including a 
proposed cease and desist order and an order suspending respon- 
dent as a registrant under the act for a 30-day period and there- 
after until respondent demonstrates its solvency. 


Respondent filed exceptions and requested oral argument there- 
on which was held before Judicial Officer Thomas J. Flavin in 
Washington, D. C. on May 10, 1971. 


Respondent’s exceptions and argument do not persuade us that 
any change should be made in the hearing examiner’s recom- 
mendations. While the respondent seems willing to concede the 
appropriateness of a cease and desist order it opposes any suspen- 
sion as a registrant. But the violations are shown to be numerous 
and serious. Respondent has still not demonstrated its solvency 
or that there is no shortage in its shippers’ proceeds account. 


Accordingly, the recommended decision and order of the hear- 
ing examiner are adopted as the final decision and order herein. 
The suspension of respondent as a registrant under the act shall 
be effective on June 24, 1971, and the remainder of the order shall 
become effective on the sixth day after service of a copy hereof 
upon respondent. 


HEARING EXAMINER’S RECOMMEND DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. It was 
instituted by a complaint filed on May 5, 1969, by the Packers and 
Stockyards Administration, United States Department of Agri- 
culture. The respondent, operator of the Vidalia Livestock Auc- 
tion, Inc., Stockyard, Vidalia, Georgia, a stockyard posted under 
the Act, was charged with failing to meet financial requirements, 
unauthorized use of collected funds, failing to report correctly to 
consignors and purchasers, permitting its president to consign 
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livestock under false names, failing to keep true and adequate 
records, false weighing and accounting, etc. Respondent filed an 
answer on June 24, 1969, admitting the jurisdictional allegations 
of the complaint but denying any violations, and requesting an 
oral hearing. 


A hearing was held in Savannah, Georgia, on November 18, 
20, and 21, 1969, before Hearing Examiner Jack W. Bain, Office 
of Hearing Examiners, United States Department of Agriculture. 
Jerome Ducrest, Office of the General Counsel of the Department, 
appeared for complainant. G. Hughel Harrison, Attorney at Law, 
Lawrenceville, Georgia, appeared for respondent. Complainant 
called seven witnesses and introduced 17 exhibits in evidence. Re- 
spondent called one witness. It did not offer any exhibit in evi- 
dence. The transcript contains 490 pages. 


After the hearing, on February 27, 1970, complainant field pro- 
posed findings, conclusions, etc. (94 pages); on May 19, 1970, 
respondent filed proposed findings, etc. (26 pages); on June 1, 
1970, complainant replied (23 pages). 


PROPOSED FINDINGS OF FACT 


1. Vidalia Livestock Auction, Inc., the respondent, is a corpora- 
tion with its principal place of business at Vidalia, Georgia. It is 
and at all times material herein was: (1) engaged in the business 
of operating the Vidalia Livestock Auction, Inc., stockyard, a 
posted stockyard under the Act, at Vidalia; (2) engaged in the 
business of selling livestock on commission in commerce; and (3) 
registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce. 


2. The Tattnall Livestock Market, Glennville, Georgia; Miles 
Stockyard, Baxley, Georgia; Wayne County Stockyard, Jesup, 
Georgia; and Georgia Livestock Market, Inc., Macon, Georgia, are 
posted stockyards subject to the Act. 


3. By letter dated September 4, 1968, respondent was notified 
by Griffin E. Bonham, Area Supervisor, Packers and Stockyards 
Administration, Atlanta, Georgia, that an analysis of its annual 
report for 1967 showed an excess of current liabilities over current 
assets of $17,181.03. 


4. As of October 2, 1968, respondent’s current liabilities of 
$58,215.17 exceeded its current assets of $13,100.11 by $45,115.06. 
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5. As of November 6, 1968, respondent’s current liabilities of 
$56,648.32 exceeded its current assets of $14,751.09 by $41,897.23. 


6. Respondent’s annual report for the calendar year 1968, sub- 
mitted by respondent on May 16, 1969, shows that as of December 
31, 1968, its total current liabilities of $10,588.17 exceeded its 
total current assets of $3,051.09 by $7,537.08. 


7. During the period October 2 through November 6, 1968, 
respondent operated as a market agency under the Act, selling 
livestock on commission at its stockyard, while its current liabili- 
ties exceeded its current assets. 


8. By letter dated November 1, 1967, respondent was notified 
by Harry L. Williams, Acting Director of complainant’s Livestock 
Marketing Division, that a report filed by respondent on October 
23, 1967, concerning its Custodial Account for Shippers’ Proceeds, 
showed a shortage of $9,274.71 in the account as of June 30, 1967; 
that it was considered an unfair practice for a registrant to use 
shippers’ proceeds for purposes of its own, either through recourse 
to the “float” in the bank account or in any other manner; and 
that a shortage in the account indicated that it was being im- 
properly handled. 


9. On October 23 and 25, 1968, respondent was notified by Area 
Supervisor Bonham that no response had been received to com- 
plainant’s request of July 15, 1968, for a report on the status of 
respondent’s custodial account as of June 30, 1968, and a balance 
sheet for respondent as of September 30, 1968; that representa- 
tives of complainant would be at respondent’s place of business on 
November 12, 1968, to begin an audit of its operations as of 
October 31, 1968; and that the previously requested balance sheet 
as of September 30 would facilitate the audit. 


10. Prior to and during the period August through November 
1968, respondent maintained, in the Brice Banking Company, 
Vidalia, Georgia, a general or operating account and a separate or 
custodial account for shippers’ proceeds (hereinafter called the 
Custodial Account). 


11. As of October 2, 1968, respondent had outstanding checks 
drawn on the Custodial Account for a total of $15,671.35, with a 
bank balance in the account of only $995.05, no deposits in 
transit, proceeds on hand, proceeds receivable, nor certificates of 
deposit designated as custodial funds, resulting in a $14,676.30 
shortage in the account. 
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12. As of November 6, 1968, respondent had outstanding checks 
drawn on the Custodial Account for a total of $15,801.98, with a 
bank balance in the account of only $1,665.25, no deposits in 
transit, proceeds on hand, proceeds receivable, nor certificates of 
deposit designated as custodial funds, resulting in a $14,136.73 
shortage in the account. 


13. From August 5 through October 29, 1968, in 29 transactions 
on 25 different dates, respondent used shippers’ proceeds to fi- 
nance purchases of livestock for his own account by Julian Clark 
(its president, operator, and manager) by issuing checks on its 
Custodial Account for purchases made by him at the Tattnall 
Livestock Market (owned and operated by him), and at the 
Georgia Livestock Market, Inc., the Miles Stockyard, and the 
Wayne County Stockyard, posted stockyards under the Act as 
shown in Finding 2, above. 


14, From August 28 through October 30, 1968, in 41 transac- 
tions on four different dates, in accounting to consignors for live- 
stock sold at its stockyard, respondent issued accounts of sale 
showing mere initials (C&M, N.C., F&R, etc.), first or last name 
only (Bill, Morris, Jones, Justice, Edsel, etc.), name or initial and 
number (N.C.-2, Waters 20, B&B-5, etc.), and in 18 instances 
nothing, as the purchasers of their livestock, instead of the full, 
true, and correct names of the purchasers, and made copies of 
such incorrect or incomplete accounts of sale parts of its records. 
Also during this period many accounts of purchase issued by 
respondent contained similar defects. 


15. In 1965 and again in 1969, respondent was furnished copies 
of complainant’s “Instructions for Weighing Livestock” (Scales 
and Weighing Memorandum No. 3), which informed all regis- 
trants under the Act as to the procedure to be followed in weigh- 
ing livestock for purchase or sale under the Act, including the use 
of scale tickets and the requirements as to their execution. 


16. During August through October 1968, in connection with 
sales of livestock on commission at its stockyard, respondent 
regularly issued scale tickets not serially numbered, not contain- 
ing its name nor that of the stockyard, the date of weighing, the 
names of buyer and consignor, nor the name or initial of the 
person weighing the livestock. 


17. From August 7 through October 30, 1968, in 16 transactions 
on 12 different dates, respondent permitted Julian Clark, its presi- 
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dent, operator, and manager, to consign livestock to it for sale on 
commission under various assumed, fictitious, or otherwise false 
and incorrect names (T. L. Glynn, T. C. Bacon, Billy Williams, 
Bacon & Jelks, T. L. Mixon, L. M. Manning, H. W. Graham, G. L. 
Bacon, G. L. Peterson, Tommy Baxter, T. L. Hendrix, Bill Odom, 
Henry Waters, Horace Jackson, Joe Miles, T. L. McIntyre, Elmer 
Taylor, G. L. Durrence, Henry Youmans, E. T. Turner, Car] Thig- 
pen, George Purdue, Emory Thomas, T. L. Maxey, T. L. Jackson, 
T. L. Thompson, Henry Jackson, and D. C. Thaxton), issued ac- 
counts of sale showing such incorrect names as the sellers instead 
of Julian Clark, and made copies of such false accounts of sale 
parts of its records. 


18. In connection with the sales involved in Finding 17, respon- 
dent issued checks on its Custodial Account payable to the various 
fictitious names in payment of the net proceeds of such sales, in 
addition to checks on its Custodial Account issued to the stockyard 
at which its president purchased the livestock, as in Finding 13, 
above. The fictitious name checks were then endorsed by respon- 
dent’s bookkeeper, on instructions of its president, and deposited 
in respondent’s Custodial Account. After the checks were paid 
they were returned to respondent, and respondent made the can- 
celed fictitious name checks parts of its records. 


19. In the transactions listed below, respondent sold hogs pur- 
chased by its president out of consignment at the Tattnall Live- 
stock Market two days before, and cattle he had purchased the 
day before at Georgia Livestock Market, Inc., Wayne County 
Stockyard, aand Miles Stockyard, in transactions mentioned in 
Finding 13, above, on the basis of false anad incorrect weights, 
as follows: 
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20. In transactions involved in Findings 17 and 19, above, re- 
spondent collected for the livestock sold on the basis of arbitrarily 
and falsely increased weights, and in some instances on arbitrarily 
increased prices also, resulting in substantial sales profits to its 
president as follows: 
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21. In connection with the transactions involved in Finding 17, 
above, in addition to the checks described in Finding 18, respon- 
dent issued checks on its Custodial Account in amounts equal to 
its president’s profits on the sale of the livestock, such checks being 
payable to the fictitious names under which the consignments were 
sold. Such profit checks were given to its president at his instruc- 
tions. After the checks were paid by the bank they were returned 
to respondent and it made the canceled fictitious name checks parts 
of its records, as follows: 


Amount Shown Payee Named 

Date of Check Number of Check on Check on Check 
1968 

August 7 1809 $119.33 T. L. Glynn 
August 14 1821 243.37 Billy Williams 
August 21 1831 412.41 G. L. Bacon 
September 9 1863 671.13 T. L. Bacon 
September 12 1873 66.43 G. L. Bacon 
September 18 1882 302.28 T. L. Mixon 
October 2 1177 236.70 J. L. Bacon 
October 9 1188 256.19 G. L. Bacon 
October 16 1200 130.20 G. L. Bacon 
October 22 1210 85.60 T. L. Thompson 
October 30 1224 27.45 T. L. Glynn 


PROPOSED CONCLUSIONS 


The facts found above are supported by the overwhelming evi- 
dence in the record. Respondent’s argument that some of them 
rest entirely upon hearsay evidence is not well taken: they are 
based upon uncontradicted testimony of persons involved in actual 
transactions, respondent’s own written records, and detailed 
explanations of the records by witnesses. 


As regards insolvency, misuse of trust funds, accuracy of rec- 
ords, false accounting, weights, and records, suspension, etc., it 
appears sufficient to cite the decisions of the Judicial Officer in In 
re W. I. Bowman, 23 A.D. 1074 (1964), affirmed, Bowman v. De- 
partment of Agriculture, 363 F.2d 81, 25 A.D. 958 (CA 5, 1966), 
and In re Arnold Fairbank, 27 A.D. 1371 (1968), affirmed, Fair- 
bank v. Hardin, 429 F.2d 264, 29 A.D. 601 (CA 9, May 8, 1970). 
Much additional authority is cited in complainant’s brief. 


In view of the foregoing, it is recommended that the order set 
out below, proposed by complainant, be issued. 
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PROPOSED ORDER 
Respondent shall cease and desist from: 


1. operating as a market agency or dealer while its current 
liabilities exceed its current assets: 


2. using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of its own 
and purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers; 


3. making such use of shippers’ proceeds in its possession or 
control as will in any manner endanger or impair the faithful 
and prompt accounting therefor and payment of the portions 
thereof due to the person or persons entitled thereto; 


4. using shippers’ proceeds to finance purchases of livestock 
by respondent or any other person; 


5. failing to maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42) ; 


6. issuing accounts of sale which fail to show the true and cor- 
rect name of the buyer and seller of consigned livestock and the 
actual sale price of livestock sold on a commission basis; 


7. issuing scale tickets (1) which do not have the (a) name and 
address of respondent or the stockyard imprinted on them; (b) 
name, signature, or initial of the person weighing the livestock; 
(c) date of the weighing of the livestock; and (d) name of the 
seller and buyer of the livestock; and (2) which are not serially 
numbered ; 


8. issuing purchase invoices which fail to show the true and cor- 
rect names of buyers of consigned livestock; 


9. permitting persons to consign livestock for sale on commis- 
sion by respondent under assumed, fictitious, or otherwise false 
and incorrect names; 


10. selling livestock under assumed, fictitious, or otherwise false 
and incorrect names and issuing accounts of sale showing such 
assumed, fictitious, or otherwise false and incorrect names as the 
sellers of the livestock; 


11. selling livestock on the basis of weights other than their 
true and correct weights; and 


12. charging and collecting for livestock on a weight basis other 
than their true and correct weights. 
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Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in its business 
as a market agency or dealer subject to the Act, including true 
and correct copies of accounts of sale and invoices and correct and 
complete copies of scale tickets. 


Respondent is suspended as a registrant under the Act for 30 
days and thereafter until it demonstrates that it is no longer in- 
solvent and that the deficit in its custodial account for shippers’ 
proceeds has been eliminated. When respondent demonstrates that 
it is no longer insolvent and that the deficit in its custodial account 
for shippers’ proceeds has been eliminated, a supplemental order 
will be issued in this proceeding terminating this suspension, after 
the expiration of the 30-day period. 


(No. 13,952) 


In re JESSE J. WHITTEN. P&S Docket No. 4482.. Decided June 4, 
1971. 


Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, for 
livestock purchased and from issuing insufficient funds checks in payment 
of such livestock. 


Thomas E.. Bundy for complainant. 
Garner, Whitten, May & Garner, Hernando, Miss., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on April 29, 1971, by the Packers and Stockyards Administra- 
tion, United States Department of Agriculture charging respon- 
dent with violations of the Act and the regulations thereunder (9 
CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on May 19, 1971, in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations of the complaint, waives oral 
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hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order, with findings of fact and conclu- 
sions, for the purpose of this proceeding only, based upon the alle- 
gations contained in the complaint. Complainant has recommend- 
ed that the order consented to by respondent by issued. 


FINDINGS OF FACT 


1. (a) Jesse J. Whitten, hereinafter referred to as the respon- 
dent, is an individual whose address is Route 1, Blue Springs, 
Mississippi. 

(b) Respondent, at all times material herein, was engaged 
in the business of buying and selling livestock in commerce for his 
own account as a dealer, within the meaning of and subject to the 
provisions of the Act. 


2. Respondent, in connection with his operations as a dealer, on 
or about the dates and in the transactions set forth in paragraph 
II of the complaint, purchased livestock in commerce, and in pur- 
ported payment therefor issued checks which were returned un- 
paid by the bank upon which they were drawn because respondent 
did not have sufficient funds on deposit in the account upon which 
such checks were drawn. 


8. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth in 
paragraph II of the complaint, purchased livestock in commerce 
and failed to pay, when due, the full purchase price for such live- 
stock. 


(b) As of March 25, 1971, there remained unpaid by the re- 
spondent, $23,579.60 for the livestock set forth in paragraph II 
of the complaint. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


By reason of the facts set forth in finding of fact 3 herein, re- 
spondent has wilfully violated section 312(a) of the Act, supra, 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 

Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 
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ORDER 
Respondent, shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 13,953) 


In re GARLAND C. HoucK and WALON Houck. P&S Docket No. 
4410. Decided June 4, 1971. 


Shippers’ proceeds—Deficit—Cease and desist—Consent 


Respondents are ordered to cease and desist from failing to deposit shippers’ 
proceeds promptly, failing otherwise to maintain properly their account 
for such proceeds, and issuing untrue or incomplete accounts of sale. 


Dennis Hays for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed on December 4, 1970, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
respondents with violations of the Act and the regulations there- 
under (9 CFR 201.1 et seq.), hereinafter referred to as the regu- 
lations. 


Respondents filed an answer in which they admit the jurisdic- 
tional allegations of the complaint, neither admit nor deny the re- 
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maining allegations, waive oral hearing and the report of the 
Hearing Examiner and consent to the issuance of a specified or- 
der, with findings of fact and conclusions, for the purpose of this 
proceeding only, based on the allegations contained in the com- 
plaint. Complainant has recommended that the order consented to 
by respondents be issued. 


FINDINGS OF FACT 


1. (a) Garland C. Houck and Walon Houck, hereinafter re- 
ferred to as the respondents, are partners, d/b/a Karnes County 
Livestock Exchange, Kenedy, Texas. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and operat- 
ing the Karnes County Livestock Exchange stockyard, Kenedy, 
Texas, a posted stockyard under the Act, hereinafter referred to 
as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock in commerce on a commission basis at the stockyard. 


(c) Registered with the Secretary of Agriculture as a mar- 
ket agency to buy and sell livestock in commerce. 


2. Respondents, during the period from May 27, 1970, through 
June 24, 1970, failed to maintain and use properly their custodial 
account for shippers’ proceeds, thereby endangering the faithful 
and prompt accounting therefor and payment of the portions there- 
of due to owners or consignors of livestock in that: 


(a) As of May 27, 1970, respondents had outstanding checks 
drawn on their “Custodial Account for Shippers’ Proceeds” in the 
amount of $53,303.74, an overdraft on their bank statement in the 
amount of $18,247.41, and no current proceeds receivable, result- 
ing in a deficiency of $71, 551.15 in funds available to pay shippers’ 
proceeds. 


(b) As of June 24, 1970, respondents had outstanding checks 
drawn on their “Custodial Account for Shippers’ Proceeds” in the 
amount of $82,803.54, and had to offset said checks, cash in said 
bank account in the amount of $10,111.45, and drafts in said bank 
account for collection in the amount of $37,084.02, resulting in a 
deficiency of $35,608.07 in funds available to pay shippers’ pro- 
ceeds. 
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(c) Such deficiencies were due, in part, to extension of credit 
to certain buyers and to respondents’ failure to deposit in their 
“Custodial Account for Shippers’ Proceeds,” within the time pre- 
scribed by the regulations, an amount equal to the proceeds re- 
ceivable from sales of consigned livestock. 


3. Respondents, in connection with the sale of livestock sold on 
a commission basis, on June 11, 1970 in 10 separate transactions as 
set forth in paragraph III of the Complaint, issued accounts of 
sale to the consignors of the livestock, which accounts failed to 
show the full, true, and correct names of the purchasers of the 
consigned livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, re- 
spondents have wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and sections 201.40, 201.41 and 201.- 
42 of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, re- 
spondents have wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 401 of the Act (7 U.S.C. 221) and section 
201.43(a) of the regulations (9 CFR 201.48(a)). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 
Respondents shall cease and desist from: 


1. Failing to deposit in their “Custodial Account for Shippers’ 
Proceeds” within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock ; 


2. Failing to maintain their “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42) ; and 


3. Issuing accounts of sale which fail to show the true and cor- 
rect names of the buyers of consigned livestock. 


This order shall become effective on the sixth day after service 
upon the respondents. Copies hereof shall be served on the parties. 


WILLIAM T. BILLINGSLEY 759 
Cite as 30 A.D. 759 


(No. 13,954) 


In re WILLIAM TRAVIS BILLINGSLEY. P&S Docket No. 4406. De- 
cided June 4, 1971. 


Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act while insolvent and is suspended as a registrant under the act 
until he demonstrates that he is no longer insolvent. 


J. Richard Studenny for complainant. 
Troutt & Moore, Senatobia, Miss., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by a complaint filed on November 18, 1970, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging respondent has wil- 
fully violated the Act and the regulations thereunder (9 CFR 201.1 
et seq.) 


On April 30, 1971, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the Complaint. Complainant 
has recommended that the order consented to by the respondent be 
issued. 


FINDINGS OF FACT 


1. (a) William Travis Billingsley, hereinafter referred to as 
the respondent, is an individual, d/b/a Billingsley Auction Sales, 
whose address is Senatobia, Mississippi. 


(b) Respondent is, and at all times material herein, was: 


(1) Engaged in the business of conducting and operat- 
ing the Billingsley Auction Sale, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard and buying and sell- 
ing livestock in commerce for his own account; and 
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(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of December 31, 1969, 
and June 30, 1970, exceeded his current assets. As of December 31, 
1969, respondent had current liabilities totaling $76,842.10 and 
current assets totaling $59,318.26, resulting in an excess of current 
liabilities over current assets of $17,523.84. As of June 30, 1970, 
respondent had current liabilities totaling $127,639.31 and current 
assets totaling $91,230.52, resulting in an excess of current lia- 
bilities over current assets of $36,408.79. 


(b) Respondent’s current liabilities presently exceed his 
current assets. 


3. Respondent, during the period from December 31, 1969, 
through June 1970, engaged in business as a market agency and 
dealer in commerce, notwithstanding the fact that during such 
period respondent’s current liabilities exceeded his current assets. 


4. On the 17th day of October 1969, respondent entered into a 
stipulation pursuant to section 202.5 of the Rules of Practice (9 
CFR 202.5, 6 FR 3137): 


(1) Wherein respondent admitted he had regularly and 
consistently engaged in market agency operations while his cur- 
rent liabilities exceeded his current assets; 


(2) Wherein respondent stipulated and agreed that he 
would hereinafter cease and desist from engaging in business as a 
market agency, or dealer, as defined in the Act, while his current 
liabilities exceeded his current assets. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respon- 
dent’s financial condition does not meet the requirements of the Act 
(7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from operating as a market 
agency or dealer while his current liabilities exceed his current 
assets. 


Respondent is suspended as a registrant under the Act until he 
demonstrates that he is no longer insolvent. When respondent dem- 
onstrates that he is no longer insolvent a supplemental order will 
be issued in this proceeding terminating this suspension. 


This order shall be effective on the sixth day after service upon 
respondent. Copies hereof shall be served upon the parties. 


(No. 13,955) 


In re LEON PRITCHETT. P&S Docket No. 4478. Decided June 7, 
1971. 


Failure to pay when due—Suspension of registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in purported payment of livestock purchased in commerce, failing 
to pay when due for such livestock, and failing to give notice of change 
in business within the prescribed time, and is suspended as a registrant 
for a period of 30 days. 


J. Richard Studenny for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by a complaint filed on April 26, 1971 by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondent 
has wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On May 12, 1971, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
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upon the allegations of the complaint. Complainant has recom- 
mended that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Leon Pritchett, hereinafter referred to as the respon- 
dent, is an individual whose address is Route 1, Box 86, Pryor, 
Oklahoma. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock, in commerce, for his own account; 


(2) Engaged in the business of selling livestock, in com- 
merce, on a commission basis; and 


(3) Registered with the Secretary of Agriculture, as a 
market agency to sell livestock in commerce on a commission basis. 


2. (a) Respondent in connection with his operations as a deal- 
er, on or about the dates and in the transactions set forth in para- 
graph II of the complaint, purchased livestock in commerce and 
in purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because respon- 
dent did not have sufficient funds on deposit in the account upon 
which said checks were drawn. 


(b) Respondent, on or about the dates and in the transac- 
tions set forth in paragraph Ila of the complaint, purchased live- 
stock and failed to pay, when due, the full amount of the purchase 
price for such livestock. 


3. Respondent, on or about the dates and in the transactions set 
forth in paragraph Ila of the complaint, purchased livestock in 
commerce, and as of March 12, 1971, had failed to pay the full pur- 
chase price for such livestock. 


4. Respondent, during the period from on or about December 19, 
1970, through January 20, 1971, while registered as a market 
agency to sell livestock, in commerce, on a commission basis, en- 
gaged in the business of buying and selling livestock, in commerce, 
for his own account without reporting such change in the nature 
of his business to the Administrator, Packers and Stockyards Ad- 
ministration, within ten days after making such change. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, re- 
spondent has wilfully violated section 312 of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.43- 
(b)). 


By reason of the facts set forth in Finding of Fact 4, respon- 
dent has wilfully violated section 312(a) of the Act (7 U.S.C. 213- 
(a) ) and section 201.13 of the regulations (9 CFR 201.13). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they were drawn to pay such 
checks ; 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


3. Failing to notify the Administrator, Packers and Stockyards 
Administration of a change in the nature of his business within 
ten days after making such change. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


This order shall be effective on the sixth day after service there- 
of upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 13,956) 


In re WILLIAM D. REAMY, d/b/a REAMY LIVESTOCK COMPANY. 
P&S Docket No. 4315. Decided June 10, 1971. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq), an order was issued on June 10, 1970, suspending respondent 
as a registrant under the Act for a period of 30 days and there- 
after until such time as he demonstrated that he was no longer in- 
solvent. The 30 day period has expired and complainant has now 
recommended that a supplemental order be issued terminating the 
suspension of respondent as a registrant under the Act for the rea- 
son that investigation has shown that respondent is no longer in- 
solvent. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of June 10, 1970, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 


Copies hereof shall be served upon the parties. 


(No. 13,957) 


In re DONNIE MACK DRAUGHON. P&S Docket No. 3935. Decided 
June 10, 1971. 


Prior order modified to permit employment of suspended registrant 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order was 
issued on March 14, 1968, which, in part, suspended respondent as 
a registrant under the Act until he demonstrates that he is no 
longer insolvent. Complainant has recommended that the suspen- 
sion provisions of such order be modified in order to permit respon- 
dent to obtain employment with Martin’s Abbatoir & Wholesale 
Meats, Godwin, North Carolina, a packer within the meaning of 
that term as used in the Act. Such employment would be on a 
salary basis as a dealer buying livestock only for slaughter as an 
employee of Martin’s Abbatoir & Wholesale Meats. 


Accordingly, the suspension provision of the order of March 14, 
1968, is hereby modified so as ‘9 provide that respondent is sus- 
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pended as a registrant under the Act until he demonstrates that 
he is no longer insolvent; however, such suspension shall be held 
in abeyance and not become effective so long as respondent does 
not engage in business as a market agency or dealer under the Act: 
Provided, That respondent may engage in business as a dealer buy- 
ing livestock as an employee of Martin’s Abbatoir & Wholesale 
Meats, Godwin, North Carolina. The order of March 14, 1968, 
shall remain in full force and effect in all other respects. 


Copies hereof shall be served upon the parties. 


(No. 18,958) 
In re O. A. ARGOE. P&S Docket No. 4484. Decided June 22, 1971. 
False weighing—Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from weighing livestock at false or 
incorrect weights, engaging in business under the act while insolvent and 
failing to keep required records, and is suspended as a registrant under 
the act for a period of 15 days and thereafter until no longer insolvent. 


James E. Andrews for complainant. 
Glenn, Porter & Sullivan, Columbia, S.C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on May 5, 1971, by the Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging respondent with violations of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 


On June 16, 1971, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the Complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of a 
specified order with findings of fact and conclusions, for the pur- 
poses of this proceeding only, based upon the allegations contained 
in the Complaint. Complainant has recommended that the order 
consented to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) O. A. Argoe, hereinafter referred to as the respondent, 
is an individual whose address is Orangeburg, South Carolina 
29115. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce for his own account. 


2. (a) Respondent’s current liabilities as of July 31, 1970, ex- 
ceeded his current assets. As of said date respondent had current 
liabilities totaling $157,522.74 and current assets totaling 
$99,499.74, resulting in an excess of current liabilities over cur- 
rent assets of $58,023.00. 


(b) Respondent’s current liabilities as of December 31, 1970, 
exceeded his current assets. As of said date respondent had cur- 
rent liabilities totaling $113,562.18 and current assets totaling 
$48,392.08, resulting in an excess of current liabilities over cur- 
rent assets of $65,170.10. 


(c) Respondent’s current liabilities presently exceed his 
current assets. 


3. Respondent, during the period from on or about July 31, 
1970, through on or about December 31, 1970, engaged in business 
as a dealer in commerce, notwithstanding the fact that during 
such period respondent’s current liabilities exceeded his current 
assets. 


4. Respondent, in commerce, on or about December 2, 1970, 
after written notice of previous inaccurate weighing of livestock 
when purchased at the buying station and an opportunity to com- 
ply with the Act and the regulations, in the transactions referred 
to in the tabulation below, purchased livestock on a weight basis 
at his buying station, and, in connection therewith: (1) weighed 
the livestock at less than their true and correct weights; (2) is- 
sued scale tickets and accounts of sale to the sellers of the livestock 
on the basis of such false weights; and (3) paid the sellers the net 
proceeds for such livestock on the basis of such false weights. 
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No. of Head Respondent’s True and Weight 
and Purchase Weight Correct Weight Difference 

Description (Pounds) (Pounds) (Pounds) 

1 barrow 250 257 —7 

1 barrow and 735 745 —10 

3 gilts 

2 barrows and 1035 1045 —10 

3 gilts 

1 sow 350 355 — 5 

4 hogs 995 1005 —10 


5. Despondent failed to keep accounts and records which fully 
and correctly disclosed all transactions involved in his business 
under the Act in that: (1) respondent, in connection with the 
transactions specified in Finding of Fact 4 above, prepared and 
made a part of his accounts and records, scale tickets and accounts 
of purchase showing false weights for the livestock as specified in 
said Finding of Fact, and (2) respondent failed to keep copies of 
buyers’ invoices. 


6. Respondent, on or about June 12, 1970, and on or about 
December 2, 1970, in connection with the weighing of livestock 
purchased in commerce on a weight basis, failed to operate the 
livestock scale at his buying station in accordance with the IN- 
STRUCTIONS FOR WEIGHING LIVESTOCK issued September 
8, 1968, by the Packers and Stockyards Administration, in that 
respondent weighed such livestock when the scale was in a back- 
balanced condition. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and sections 201.49, 201.55, and 201.71 of the regulations (9 CFR 
201.49, 201.55, and 201.71). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 
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By reason of the facts set forth in Finding of Fact 6, herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and sections 201.71 and 201.73-1 of the regulations (9 CFR 
201.71 and 201.73-1). 


Inasmuch as the respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his purchases of livestock in 
commerce, shall cease and desist from: 


1. Weighing livestock at other than the true and correct 
weights; 


2. Issuing scale tickets and accounting to sellers of livestock 
on the basis of false and incorrect weights; 


3. Paying the sellers of livestock on the basis of false and in- 
correct weights; and 


4. Failing to operate livestock scales owned or controlled by 
respondent in accordance with the regulations under the Act con- 
stituting INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondent shall cease and desist from operating as a livestock 
dealer in commerce while his current liabilities exceed his current 
assets. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the Act, including among others, (1) scale tickets 
and accounts of purchase which show the true and correct weight 
of livestock purchases by respondent on a weight basis, and (2) 
copies of buyers’ invoices. 


Respondent is suspended as a registrant under the Act for a 
period of 15 days, beginning July 1, 1971, and thereafter until 
such time as he demonstrates that he is no longer insolvent. When 
respondent demonstrates that he is no longer insolvent, a supple- 
mental order will be issued in this proceeding terminating this 
suspension, after the expiration of the 15 day period. 


This order shall become effective on July 1, 1971. Copies hereof 
shall be served upon the parties. 
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(No. 13,959) 


In re DAVID SWANSON, JR. P&S Docket No. 4451. Decided June 
17, 1971. 


Bonding requirements—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without required bond coverage. 


J. Richard Studenny for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file an 
answer to the complaint charging respondent with engaging in 
business under the act without maintaining the required bond. 
Chief Hearing Examiner Jack W. Bain issued a recommended 
decision based upon the default and proposed an order requiring 
respondent to cease and desist from engaging in business in any 
capacity under the act without maintaining required bond cover- 
age. Respondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service 
hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on February 11, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, of Monitor, Oregon, was 
charged with operating as a registered livestock dealer and market 
agency without maintaining the required bond. 


Copies of the complaint and the rules of practice were served 
on respondent on February 18, 1971. He was notified in writing 
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than an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such alle- 
gations and waiver of a hearing. At his request, respondent’s time 
to answer was extended to April 1, 1971. No answer has been 
filed. 


On May 7, 1971, complainant filed a recommendation that the 
order proposed below be issued. Chief Hearing Examiner Jack 
W. Bain, to whom the proceeding has been assigned, issued a 
recommended decision on May 19, 1971, without further investi- 
gation or hearing, pursuant to Section 202.9(c) of the Rules of 
Practice (9 CFR 202.9(c) ). 


PROPOSED FINDINGS OF FACT 


1. The respondent, David Swanson, Jr., is an individual whose 
address is Monitor, Oregon 97072. He is, and at all times material 
herein was, engaged in the business of buying livestock in com- 
merce on commission and buying and selling livestock in com- 
merce for his own account, and registered under the Act as a 
market agency to buy, and as a dealer to buy and sell, livestock in 
commerce. 


2. Based on his volume of business for 1969, as reported in his 
annual report, he was required by the Act and regulations to in- 
crease his bond to secure performance of his market agency and 
dealer operations from $8,000 to $14,000. He was notified by 
certified mail about August 1, 1970, that he would be in violation 
of the Act and regulations if he continued his operations without 
adequate bond coverage. Notwithstanding such notice, he con- 
tinued to operate as a market agency and dealer without furnish- 
ing the additional bond coverage. 


3. As of May 7, 1971, respondent had complied with the bond- 
ing requirements. 


PROPOSED CONCLUSIONS 


By the facts stated above, respondent willfully violated section 
312(a) of the Act (7 U.S.C. 213(a)) and sections 201.29 and 
201.30 of the regulations (9 CFR 201.29, 201.30), for which the 
following order should be issued, as recommended by complainant. 
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PROPOSED ORDER 


Respondent David Swanson, Jr., shall cease and desist from 
engaging in business in commerce in any capacity for which bond- 
ing is required under the Act and the regulations without filing 
and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


Copies hereof shall be served upon the parties. 


Except as to service, this order shall become effective on the 
sixth day after the date hereof. 


(No. 13,960) 


In re FRED BIETELSPACHER. P&S Docket No. 4845. Decided June 
22, 1971. 


Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act while insolvent and from failing to keep required records and is 
suspended as a registrant under the act until no longer insolvent. 


Dennis L. Hays for complainant. 
Robbins & Van Wald, Selby, S.D., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on July 22, 1970, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that the financial condition of the respondent failed to meet the 
requirements of the Act and that respondent violated the Act and 
the regulations thereunder (9 CFR 201.1 et seq.), hereinafter re- 
ferred to as the regulations. 


Respondent filed a stipulation in which he admits the jurisdic- 
tional and factual allegations of the complaint, waives oral hear- 
ing and the report of the Hearing Examiner and consents to the 
issuance of the order contained herein. Complainant has recom- 
mended that the order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) Fred Bietelspacher, hereinafter referred to as the re- 
spondent, is an individual with his principal place of business 
located at Wishek, North Dakota. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying livestock on a 
commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to buy livestock in commerce. 


2. (a) Respondent’s current liabilities as of November 29, 1969 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $67,181.36 and current assets totaling only 
$6,072.52 resulting in an excess of current liabilities over current 
assets in the amount of $61,108.84. 


(b) Respondent’s current liabilities as of December 31, 1969 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $73,060.95 and current assets totaling only 
$15,766.10 resulting in an excess of current liabilities over current 
assets in the amount of $57,294.85. 


(c) Respondent’s current liabilities presently exceed his cur- 
rent assets. 


3. Respondent, during the period from November 29, 1969, 
through December 31, 1969, engaged in the business of buying 
livestock in commerce on a commission basis, notwithstanding the 
fact that during such period respondent’s current liabilities ex- 
ceeded his current assets. 


4. Respondent, in connection with his operations as a market 
agency, failed to keep accounts, records, and memoranda which 
fully and correctly disclosed all transactions involved in his busi- 
ness under the Act. Respondent failed to keep and maintain (1) 
a general ledger of accounts showing assets, liabilities, and net 
worth; (2) a purchase and sales journal; and (3) a monthly bank 
reconciliation. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 
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By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business as 
a market agency or dealer under the Act while his current liabili- 
ties exceed his current assets. 


Respondent shall keep accounts, records, and memoranda as will 
fully and correctly disclose all transactions involved in his busi- 
ness under the Act including among other things (1) a general 
ledger of accounts showing assets, liabilities, and net worth; (2) 
a purchase and sales journal; and (3) a monthly bank reconcilia- 
tion. 


Respondent is suspended as a registrant under the Act until 
such time as he demonstrates that he is no longer insolvent. When 
respondent demonstrates that he is no longer insolvent, a supple- 
mental order will be issued in this proceeding terminating this 
suspension. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,961) 


In re RICHARD HALE. P&S Docket No. 4370. Decided June 22, 
1971. 


Bond—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond and is suspended as a registrant under 
the act until bonded as required. 


Samuel J. Harris for complainant. 
Dal Pogetto & Jess, Santa Rosa, Cal., for respondent. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed September 30, 1970, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent vio- 
lated the bonding provisions of the Act and the regulations there- 
under (9 CFR 201.1 et seq.). 


On October 22, 1970, respondent filed an answer in which he 
denied all the material allegations of the complaint and requested 
that the complaint be dismissed. 


Oral hearing was held at Santa Rosa, California, on April 1, 
1971. John G. Liebert, Office of Hearing Examiners, United States 
Department of Agriculture, presided at the hearing. Respondent 
was represented by Newton Dal Poggetto of the firm of Dal Pog- 
getto and Jess, Santa Rosa, California. Complainant was repre- 
sented by Samuel J. Harris, Office of the General Counsel, United 
States Department of Agriculture, Washington, D. C. 


The hearing was called to order and respondent filed an amended 
answer which counsel for respondent read into the record. In his 
amended answer respondent admits that on or about September 8, 
1970, he violated the bonding provisions of the Act and the regula- 
tions, admits that the Secretary of Agriculture has jurisdiction in 
this matter, waives full oral hearing and the report of the Hearing 
Examiner, and consents to the issuance of a specified order with 
findings of fact and conclusions based on the allegations set forth 
in the complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Richard Hale, hereinafter referred to as the respondent, 
is an individual whose address is 1891 Todd Road, Santa Rosa, 
California 95401. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 
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(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent is registered as a dealer in partnership with 
Walter Hale. A surety bond was obtained to secure the perform- 
ance of partnership obligations. On March 10, 1970, the surety 
issued a rider to the partnership bond removing the respondent 
from the bond. Respondent was notified by certified mail on or 
about March 19, 1970, of such termination date of his bond cov- 
erage and was informed that he would have to comply with the 
bonding requirements under the Act and the regulations if he 
continued to engage in business as a dealer in commerce after such 
termination date. Notwithstanding such notice, respondent has 
continued to engage in the business of a dealer buying and selling 
livestock in commerce for his own account without filing and 
maintaining a reasonable bond or its equivalent, as required under 
the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent has wilfully violated section 312(a) 
of the Act (7 U.S.C. 213(a)), and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such require- 
ments a supplemental order will be issued in this proceeding term- 
inating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 
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(No. 13,962) 
In re CARL YADON. P&S Docket No. 4488. Decided June 22, 1971. 


Failure to pay when due—Cease and desist—Consent 


Respondent consented to an order requiring him to cease and desist from 
issuing insufficient funds checks in purported payment of livestock pur- 
chased in commerce and from failing to pay, when due, for such live- 
stock. 


Dennis Hays for complainant. 
Leo N. Johnson, Council Grove, Kansas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed on May 12, 1971, by the Packers and Stockyards Adminis- 
tration, United States Department of Agriculture, charging re- 
spondent with violations of the Act and the regulations thereunder 
(9 CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on June 9, 1971, in which he admits 
the jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the re- 
port of the Hearing Examiner and consents to the issuance of a 
specified order, with findings of fact and conclusions, for the pur- 
pose of this proceeding only based on the allegations contained in 
the Complaint. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Carl Yadon, hereinafter referred to as the respondent, 
is an individual, whose address is 123 No. 10th Street, Council 
Grove, Kansas 66846; 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 
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2. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the 4 transactions set forth 
in paragraph II (a) of the complaint purchased livestock in com- 
merce, and in purported payment therefor issued checks which 
were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the 
account upon which such checks were drawn. 


(b) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the 6 transactions set forth 
in paragraph II (b) of the complaint purchased livestock in com- 
merce, and issued checks without having sufficient funds on de- 
posit to cover such checks. 


8. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the 8 transactions set forth in para- 
graph III of the complaint purchased livestock in commerce and 
failed to pay, when due, the full purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 218(a)), and section 201.48(b) of the regulations (9 
CFR 201.43 (b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks. 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall be effective on the sixth day after service upon 
respondent. Copies hereof shall be served upon the parties. 
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(No. 13,963) 


In re HARLLEE ROBERTS. P&S Docket No. 4434. Decided June 22, 
1971. 


Bond—Insolvency—Suspension of registration—Default 





Respondent is ordered to cease and desist from engaging in business under 
the act while insolvent and without the required bond, failing to pay for 
livestock purchased, issuing insufficient funds checks and failing to keep 

adequate records, and is suspended as a registrant under the act for a 

period of 14 days and thereafter until no longer insolvent and until 

bonded. 






John Miles Powell for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file an 
answer to the complaint charging him with operating as a live- 
stock dealer while his current liabilities exceeded his current assets 
and without the required bond, failing to pay for livestock pur- 
chased, issuing insufficient funds checks, and failing to keep ade- 
quate records. Chief Hearing Examiner Jack W. Bain issued a 
recommended decision based upon the default in the filing of an 
answer and proposed an order requiring respondent to cease and 
desist from the violations found and suspending respondent as a 
registrant under the act for a period of 14 days and thereafter 
until no longer insolvent and until bonded as required. Respon- 
dent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service 
hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 


HARLLEE ROBERTS 
Cite as 30 A.D. 778 


It was instituted by a complaint filed on January 12, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, of Valdosta, Georgia, was 
charged with operating as a livestock dealer while his current lia- 
bilities exceeded his current assets and without the required bond, 
failing to pay for livestock purchased, issuing insufficient funds 
checks, and failing to keep adequate records. 


Copies of the complaint and the rules of practice were served 
on respondent on January 21, 1971. He was notified in writing 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such alle- 
gations and waiver of a hearing. No answer has been filed. 


On May 7, 1971, complainant filed a recommendation that the 
order proposed below be issued. Chief Hearing Examiner Jack W. 
Bain, to whom the proceeding had been assigned, issued a recom- 
‘mended decision on May 18, 1971, without further investigation 
or hearing, pursuant to Section 202.9(c) of the Rules of Practice 
(9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. The respondent, Harllee Roberts, is an individual whose 
address and principal place of business is Valdosta, Georgia. He 
is and at all times material herein was engaged in the business of 
buying and selling livestock in commerce for his own account and 
in buying livestock in commerce on commission, and registered 
under the Act as a dealer and market agency to buy livestock in 
commerce. 


2. In March 1970, respondent’s current liabilities of $21,324.59 
exceeded his current assets of $3.22 by $21,321.37, and his current 
liabilities now exceed his current assets. 


3. On November 3 and 24, 1969, respondent issued two checks 
for a total of $8,709.98 to Gainesville Livestock Market, Gaines- 
ville, Florida, for livestock purchased; on December 1 and 2, 1969, 
two checks for a total of $4,954.10 to Tifton Stockyards, Inc., Tif- 
ton, Georgia, for livestock purchased; and on December 2, 1969, 
one check for $4,194.01 to Madison Stockyards, Madison, Florida, 
for livestock purchased. Each of these five checks was returned 
unpaid by the bank because of insufficient funds in the account 
on which it was drawn. 
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4. On October 27 and December 1, 1969, respondent purchased 
a total of 77 head of livestock from Gainesville Livestock Market 
for a total of $8,123.12, and on December 2 and 16, 1969, 54 head 
from Madison Stockyards for $4,761.49, but failed to pay when 
due the full purchase prices. 


5. As of January 12, 1971, the date of the complaint herein, 
there remained unpaid $9,761.03 of the purchase prices listed in 
Findings 3 and 4 above. 


6. The surety bond which respondent maintained to secure per- 
formance of his livestock obligations in commerce was terminated 
on December 31, 1969. Prior to that date, on December 2, 1969, 
respondent was notified that his bond would be terminated and 
that on the effective date of termination he should discontinue all 
livestock operations for which bond is required under the Act 
until he obtained new bond coverage. Notwithstanding such no- 
tice, respondent continued to engage in the business of a market 
agency buying and selling in commerce on a commission basis, 
without filing and maintaining a reasonable bond or its equivalent, 
as required under the Act and the regulations. 


7. Respondent, in connection with his business as a market 
agency and as a dealer, failed to keep accounts, records, and mem- 
oranda which fully and correctly disclosed all transactions in- 
volved in his business under the Act. He failed to keep and main- 
tain: (1) a general ledger of accounts showing assets, liabilities, 
and net worth; (2) a cash receipts and cash disbursements jour- 
nal; (8) a purchase and sales journal; and (4) copies of sales in- 
voices, scale tickets, and canceled checks. 


PROPOSED CONCLUSIONS 


By the facts stated above, respondent’s financial condition does 
not meet the requirements of the Act and he has willfully violated 
sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 221) and 
sections 201.29, 201.30, and 201.43(b) of the regulations (9 CFR 
201.29, 201.30, 201.43(b)), for which the order recommended 
by complainant should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from: (1) issuing checks or 
drafts in payment for livestock purchased in commerce without 
having and maintaining sufficient funds on deposit in the account 
on which they are drawn to pay such checks or drafts; (2) failing 
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to pay, when due, the full purchase price of livestock purchased in 
commerce; and (3) engaging in business in commerce in any 
capacity for which bonding is required under the Act and the 
regulations without filing and maintaining a reasonable bond or 
its equivalent, as required under the Act and the regulations. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the Act, including among other things: (1) a 
general ledger of accounts showing assets, liabilities, and net 
worth; (2) a cash receipts and cash disbursements journal; (3) 
a purchase and sales journal; and (4) copies of sales invoices, 
scale tickets, and canceled checks. 


Respondent is suspended as a registrant under the Act for a 
period of 14 days and thereafter until such time as he demon- 
strates that he is no longer insolvent and until he complies fully 
with the bonding requirements under the Act and regulations. 
When respondent demonstrates that he is no longer insolvent, and 
when he has complied with said bonding requirements, a supple- 
mental order will be issued in this proceeding terminating the 
suspension after the 14 day period. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


Copies hereof shall be served upon the parties. 


Except as to service, this order shall become effective on the 
sixth day after the date hereof. 


(No. 13,964) 


In re DIXIE CATTLE COMPANY, INC. P&S Docket No. 4483. De- 
cided June 22, 1971. 


Failure to pay—Suspension of registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks or drafts, failing to pay, when due, the full purchase price of 
livestock purchased in commerce and is suspended as a registrant under 
the act for a period of 30 days. 
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Jerome S. Ducrest for complainant. 
Scofield & Bergstedt, Lake Charles, La., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Acting Administrator, Packers and Stockyards 
Administration, on April 29, 1971, charges that respondent vio- 
lated various provisions of the Act and the regulations. In its 
answer respondent admits the jurisdictional allegations in the 
Complaint and submits to the jurisdiction of the Secretary in the 
matter; neither admits nor denies the remaining allegations; 
waives oral hearing and the report of the Hearing Examiner and, 
for the purposes of this proceeding only, consents to the issuance 
of a specified order, with findings of fact and conclusions based 
upon the allegations contained in the Complaint as the findings of 
fact and the conclusions of the Secretary, requiring it to cease and 
desist from the practices complained of in the Complaint and 
suspending its registration for a period of thirty (30) days. Com- 
plainant has recommended that the order consented to by respon- 
dent be issued. 


FINDINGS OF FACT 


1. (a) Dixie Cattle Company, Inc., hereinafter referred to as 
the respondent, is a corporation, with its principal place of busi- 
ness located at Sulphur, Louisiana 70663. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The Mississippi Livestock Producers Assn., Jackson, Missis- 
sippi and the Lacassine Stockyard, Inc., Lacassine, Louisiana, 
hereinafter collectively referred to as the stockyards, at all times 
mentioned herein were and presently are posted stockyards sub- 
ject to the Act. 


3. Respondent, in connection with its livestock operations as a 
dealer, on or about the dates and in the transactions set forth 
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below, purchased livestock at the stockyards, and, in purported 
payment therefor, issued checks and drafts which were returned 
unpaid by the Lakeside National Bank of Lake Charles, Louisiana, 
Sulphur Branch, Sulphur, Louisiana, the bank upon which they 
were drawn, because respondent did not have sufficient funds on 
deposit in the account upon which such checks were drawn and 
failed and refused to honor such drafts. 


Date of No. of Head and Stockyard at Amount of 
Date of Check or Species of Live- Which Check 
Purchase Draft stock Purchased Purchased or Draft 


10- 6-70 10- 9-70 


















152 cattle Mississippi Livestock 
Producers Ass’n., 


Jackson, Miss. 


$20,550.58 













11-30-70 11-30-70 37 cattle Lacassine Stockyard, 3,983.07 
Inc., Lacassine, La. 
12- 7-70 12- 7-70 5 cattle Lacassine Stockyard, 564.55 


Inc., Lacassine, La. 


4. (a) Respondent, in connection with the livestock purchase 
transactions described and listed in Finding of Fact 3 above, failed 
to pay, when due, the full purchase price for such livestock. 


(b) Respondent, as of March 22, 1971, has failed to pay the 
Lacassine Stockyard, Inc., for the livestock purchased from said 
stockyard on November 30 and December 7, 1970 in the amount 
of $4,547.62 in the transactions described in Finding of Fact 3 
above. 


CONCLUSIONS 














By reason of the facts alleged in Findings of Fact 2, 3, and 4 
hereof, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.43(b) of the regulations 
(9 CFR 201.43 (b)). 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the Complaint and complainant has recommended that such an 
order be issued, the order will be issued. 


ORDER 





Respondent, its successor, its officers, directors, agents and em- 
ployees, directly or through any corporate or other device, shall 
cease and desist from: 
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1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks ; 


2. Failing to honor drafts drawn by respondent, or by others 
with its authorization, for livestock purchased, in commerce, when 
such drafts are presented for payment; and 


3. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of thirty days. 


This order shall become effective on the sixth day after service 
upon the respondent. A copy hereof shall be served upon the 
parties. 


(No. 13,965) 


PAUL M. KAVON v. ERVIN CHERRIER and DAYTON CHERRIER d/b/a 
CHERRIER BROTHERS. P&S Docket No. 4376. Decided June 
22, 1971. 


Acceptance after examination—Waiver of claim—Failure to establish 
breach as to age, health or condition—Dismissal 


Where complainant accepted shipment of calves upon delivery, made no com- 
plaint as to age, health or condition, and signed an agreement stating 
“After examination of said animals, I hereby buy and accept as they are 
and agree that no warranties, either expressed or implied, have been 
made by the sellers as to their health or physical condition,” and where 
we hold that the calves met contract requirements at time of delivery, 
complainant cannot recover damages for loss of calves that died and the 
complaint is therefore dismissed. 


David T. DeMars, Fargo, N.D., for complainant. 
Kermit Edward Bye, Fargo, N.D., for respondents. 
George R. Springborg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a complaint 
dated April 27, 1970, and filed on May 4, 1970, complainant 
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claimed reparation in the sum of $1,530.00, alleging that he 
ordered from respondents 40 calves 4 to 6 weeks old, and that the 
calves he received from respondent were not eating or drinking 
by themselves and they sickened, and 24 died. 


A copy of the complaint and a copy of the investigation report, 
prepared by the Packers and Stockyards Administration of this 
Department, and filed in this proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40), were served upon re- 
spondents on September 5, 1970. A copy of the investigation re- 
port was served upon complainant on September 8, 1970. 


Respondents filed an answer alleging that the calves delivered 
to complainant were 4 to 6 weeks old, were in good health when 
shipped, and were accepted by complainant after inspection. Re- 
spondents requested an oral hearing. 


An oral hearing was held at Fargo, North Dakota, on January 
26, 1971. George R. Springborg of the Office of the General Coun- 
sel of this Department, acted as presiding officer. Complainant 
was represented by David T. DeMars, Esq., and respondents were 
represented by Kermit Edward Bye, Esq., both of Fargo, North 
Dakota. Three witnesses testified. Proposed findings of fact, con- 


clusions and orders, and supporting briefs, were filed by both 
parties. 


Motions for dismissal of this proceeding, filed by respondents, 
were denied. 


FINDINGS OF FACT 


1. Complainant, Paul M. Kavon, is an individual whose address 
is Plentywood, Montana. 


2. Respondents Ervin Cherrier and Dayton Cherrier, at all 
times material herein, were partners doing business as Cherrier 
Brothers, and were engaged in business as a dealer, buying and 
selling livestock in commerce for their own account at Chippewa 
Falls, Wisconsin, and were so registered with the Secretary of 
Agriculture under the Act. 


3. By letter dated February 27, 1970, and on the basis of a cur- 
rent price listing furnished by respondents, complainant ordered 
from respondents 35 Holstein-Angus cross calves 4 to 6 weeks old 
at $62.50 per head, stating in such order that it was his under- 
standing that the calves would be healthy on delivery. According 
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to the price listing, $62.50 was respondents’ price for heifer calves 
and $67.50 was their price for bull calves of that age. By tele- 
phone call to respondents, complainant changed the order to 40 
calves, 20 bulls and 20 heifers. 


4. On the morning of March 19, 1970, respondents delivered by 
truck operated by respondents’ employees, to complainant at com- 
plainant’s farm near Plentywood, Montana, 8 bull and 32 heifer 
calves. The calves had been shipped from Chippewa Falls, Wis- 
consin, on March 17, 1970, and a stop had been made at Fallon, 
Montana, to unload another order of calves transported on the 
same truck. 


5. Complainant inspected the calves after they were unloaded 
into a holding pen, and requested that the purchase price of $65.00 
per head, or a total of $2,600.00, stated in the purchase agreement 
which respondents’ truckers then presented for signing, be cor- 
rected to $62.50 per head for the 32 heifer calves and $67.50 per 
head for the 8 bull calves, or a total of $2,540.00. By telephone 
from complainant’s home, one of respondents’ truckers obtained 
respondents’ permission to reduce the purchase price as indicated. 
Complainant, without further complaint, then accepted delivery, 
signed the corrected purchase agreement, and paid $2,540.00 to 
respondents’ truckers. 


6. The purchase agreement complainant signed, recited as fol- 
lows: 


“After examination of said animals, I hereby buy and accept 
as they are and agree that no warranties, either expressed or 
implied, have been made by the sellers as to their health or 
physical condition and I waive all claim for damages that may 
arise out of the purchase of these animals from the seller due 
to sickness or accident, except physical injury during de- 
livery.” 


7. Shortly after the calves were unloaded, complainant gave 
them shots of Vitamin A, treated them for scours, and after trying 
unsuccessfully to feed them solid food, gave them liquid milk re- 
placer. By the next morning after their delivery, one of the calves 
was dead, and four more died within the first week. By April 27, 
1970, the date of the complaint herein, 6 bull and 18 heifer calves 
had died, and 6 more calves later died, bringing to 30 the total 
lost by complainant. 
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8. Complainant’s first complaint to respondents, about the con- 
dition of the calves when delivered, was made by letter on April 
14, 1970. 


9. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


Complainant ordered 40 calves from respondents, after seeing 
respondents’ advertisement in a magazine and writing to them 
for a price list, on the clear understanding that the calves respon- 
dents would deliver would be from 4 to 6 weeks old. Complainant’s 
principal contention is that the calves delivered to him by respon- 
dents were considerably less than 4 weeks old and that this fact 
was the principal cause of their loss. 


The complainant’s testimony regarding the age of the calves 
was supported by a farmer and rancher neighbor who was present 
at the delivery of the calves, and also by the statement of a veteri- 
narian complainant employed several days after the delivery, that 
the calves may not have been more than a few days old when they 
left Wisconsin. Against this evidence we have the testimony of 
one of respondents and one of the truckers who delivered the 
calves, plus the veterinarian’s statement in the Wisconsin Health 
Certificate, made before any controversy arose, that the calves 
were two months old. However, it is undisputed that complainant, 
a person experienced in the business of raising calves, after care- 
fully examining them on delivery at his farm and knowing from 
respondents’ magazine advertisement that they were delivered on 
approval, made no complaint to respondents’ truckers except about 
the purchase price because they included 32 instead of 20 heifers. 
Neither then nor in fact for several weeks did complainant com- 
plain to respondent that the calves were too young. The com- 
plainant in a reparation proceeding under the Act has the burden 
of establishing his claim by a preponderance of the evidence. 
Willoughby v. Producers Marketing Association, 9 A.D. 707 
(1950); Justin v. Am. Hereford Farms, 24 A.D. 583 (1965) ; 
Wagner v. Northwestern Livestock Commission Co., 20 A.D. 1025 
(1961). From all of the evidence and particularly complainant’s 
continued silence in this regard, we conclude that he failed to 
establish breach by respondent of the agreement as to the age of 
the calves. 
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Complainant urged further that the health and condition of the 
calves, possibly due to the manner in which they were transported 
by respondents’ truckers, caused the loss. In complainant’s letter 
of February 27, 1970, ordering 35 calves, he stated he understood 
they would be healthy on delivery. However, not only were terms 
of this order substantially altered before the purchase was com- 
pleted, but complainant, after making his careful inspection of the 
calves on delivery, signed a purchase agreement which expressly 
negated any “warranties, either expressed or implied” by the sell- 
ers “as to their health or physical condition.” We must conclude 
that there was no express representation or warranty by respon- 
dents as to health or condition. 


Complainant clearly had the right to inspect the calves after 
their arrival at his farm and before payment or acceptance. Uni- 
form Commercial Code § 2-518. This right he exercised and with- 
out complaint as to their age, health, or condition. Despite com- 
plainant’s testimony to the contrary at the hearing, we are con- 
vinced that the calves appeared to have no defects, and to meet 
contract requirements, at the time they were delivered. The evi- 
dence fails to establish any facts with respect to their later loss 
which would support the conclusion that respondents were guilty 
of any practice in violation of the Act. Under the circumstances, 
respondents may not be held responsible to complainant for their 
loss. See Fifer-Jary Livestock Commission Co. v. Blaine, 22 A.D. 
370 (1963); Hatch v. Galesburg, 29 A.D. 568 (1970). Absent 
fraud, misrepresentation, concealment, or an express warranty, 
after title to the calves passed to complainant, he bore the risk of 
loss. See Stanton Brunson v. Inland Empire Livestock Company, 
23 A.D. 467 (1964); and Herzog v. Jarvis and Randall, 29 A.D. 
694 (1970). 


Respondents challenged the jurisdiction of the Secretary over 
the subject matter of this proceeding, and the propriety of con- 
sideration by the Secretary of some of the exhibits which were 
incorporated in the investigation report. We have jurisdiction and 
it was proper to consider those exhibits, and it was proper to deny 
the motions for dismissal, but in view of the result which we have 
reached, it is not necessary to discuss these questions. 


ORDER 


The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 
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(No. 13,966) 


Emy E. PICARD v. ERVIN CHERRIER and DAYTON CHERRIER d/b/a 
CHERRIER BROTHERS. P&S Docket No. 43878. Decided June 
22, 1971. 


Acceptance after examination—Waiver of claim—Failure to establish 
breach as to age, health or condition—Dismissal 


Where complainant accepted shipment of calves upon delivery (except for 
two that were rejected and which respondents took back without charge), 
made no complaint as to age, health or condition of those accepted, and 
signed an agreement stating “After examination of said animals, I 
hereby buy and accept as they are and agree that no warranties, either 
expressed or implied, have been made by the sellers as to their health or 
physical condition,” and where we hold that the calves accepted met 
contract requirements at time of delivery, complainant cannot recover 
damages for loss of the calves that died and the complaint is therefore 
dismissed. 


William D. Yuill, Fargo, N.D., for complainant. 
Kermit Edward Bye, Fargo., N.D., for respondents. 
George R. Springborg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint dated April 22, 1970, and filed on April 28, 1970, complain- 
ant claimed reparation in the sum of $1,300.00, alleging that he 
ordered from respondents 65 calves 14 weeks old, and that some of 
the calves he received from respondents were not more than 6 to 
8 weeks old, and 13 died. 


A copy of the complaint and a copy of the investigation report, 
prepared by the Packers and Stockyards Administration of this 
Department, and filed in this proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40), were served upon respon- 
dents on September 5, 1970. A copy of the investigation report 
was served upon complainant on September 10, 1970. 


Respondents filed an answer alleging that the calves delivered 
to complainant were 14 weeks old, were in good health when ship- 
ped, and were accepted by complainant after inspection. Re- 
spondents requested an oral hearing. 
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An oral hearing was held at Fargo, North Dakota, on January 
27, 1971. George R. Springborg of the Office of the General Coun- 
sel of this Department, acted as presiding officer. Complainant 
was represented by William D. Yuill, Esq. and respondents were 
represented by Kermit Edward Bye, Esq., both of Fargo, North 
Dakota. Four witnesses testified. Proposed findings of fact, con- 
clusions and orders, and supporting briefs, were filed by both 
parties. 


Motions for dismissal of this proceeding, filed by respondents, 
were denied. 


FINDINGS OF FACT 


1. Complainant Emy E. Picard is an individual whose address 
is Denseith, North Dakota. 


2. Respondents Ervin Cherrier and Dayton Cherrier, at all 
times material herein were partners doing business as Cherrier 
Brothers, and were engaged in business as a dealer, buying and 
selling livestock in commerce for their own account at Chippewa 
Falls, Wisconsin, and were so registered with the Secretary of 
Agriculture under the Act. 


3. By letter dated January 30, 1970, and after receiving from 
respondents a current price listing with a letter dated January 
27, 1970, which advised that calves must be 12 weeks of age in 
order to be delivered in North Dakota, complainant ordered from 
respondents up to 72 Holstein-Angus cross bulls 12 weeks old at 
$95.00 per head, stating in such order that it was his understand- 
ing that the calves would be delivered on approval. According to 
the price listing, $95.00 was respondents’ price for bull and heifer 
calves of that age. 


4. On the morning of March 8, 1970, respondents delivered by 
truck operated by respondents’ employees, to complainant at com- 
plainant’s farm near Dunseith, North Dakota, 63 Holstein-Angus 
cross calves, of which 20 were heifers. The calves had been ship- 
ped from Chippewa Falls, Wisconsin, on the previous day. On 
arrival, one of the calves was dead and one other appeared to be 
sick or dying. 


5. Complainant and his son inspected the calves as they were 
being unloaded into a lighted barn and adjoining shed, and com- 
plainant rejected the dead calf and the one which appeared to be 
sick or dying. Complainant insisted that the purchase agreement, 
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which respondents’ truckers presented for signing, be modified 
to reflect the purchase of 61 head at $95.00 or a total of $5,795.00. 
By telephone from complainant’s home, one of respondents’ truck- 
ers obtained respondents’ permission to modify the purchase 
agreement as indicated. Complainant, without further complaint, 
then accepted delivery, signed the modified purchase agreement, 
and paid $5,795.00 to respondents’ truckers. 


6. The purchase agreement complainant signed, recited as fol- 
lows: 


“After examination of said animals, I hereby buy and accept 
as they are and agree that no warranties, either expressed 
or implied, have been made by the sellers as to their health 
or physical condition and I waive all claim for damages that 
may arise out of the purchase of these animals from the seller 
due to sickness or accident, except physical injury during 
delivery.” 


7. Complainant also received from respondents’ truckers a copy 
of a Wisconsin Department of Agriculture Official Interstate and 
Export Health Certificate showing that 65 beef bull calves 14 
weeks old consigned and shipped by respondents to complainant on 
March 7, 1970, were examined on that date by a licensed accredited 
veterinarian and that he found no symptoms of contagious, in- 
fectious, or communicable disease. 


8. Complainant vaccinated the calves with a “triple shot’ soon 
after their delivery, and the next day gave them penicillin shots. 
Complainant did not have a veterinarian examine or treat the 
calves. 


9. During the first two weeks 13 of the calves died. On or about 
March 27, 1970, complainant contacted respondents by telephone 
and complained about the fact that he had received 20 heifers 
when he had ordered bulls. The parties settled this dispute on a 
payment from respondents to complainant of $5.00 per heifer, or 
$100.00, which was paid. Complainant made no other complaint 
to respondents at that time. 


10. In addition to the 13 calves which died in the first two 
weeks, for which complainant claims $100.00 each or $1,300.00, 
9 more of the calves died within 3 more weeks. 


11. The complaint was filed within 90 days of the accrual of 
the cause of action. 
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CONCLUSIONS 


Complainant ordered up to 72 calves from respondents, after 
seeing respondents’ advertisement in a magazine and writing to 
them for a price list, on the clear understanding that the calves 
respondents would deliver would be at least 12 weeks old. Com- 
plainant’s principal contention is that many of the calves delivered 
to him by respondents were considerably less than 12 weeks old 
and that this fact was the principal cause of the loss of 22 of them. 


The complainant’s position regarding the age of the calves when 
delivered, is simply not supported by the weight of the evidence. 
It is undisputed that complainant, a person experienced in the 
business of raising calves, after carefully examining them on 
delivery at his farm and knowing from respondents’ magazine 
advertisement that they were delivered on approval, made no com- 
plaint to respondents’ truckers except about two of them, which he 
rejected and which respondents took back without charge. Even 
when complainant contacted respondents later, after having lost 
13 of the calves, he did not complain that any of them were too 
young. The complainant in a reparation proceeding under the Act 
has the burden of establishing his claim by a preponderance of the 
evidence. Willoughby v. Producers Marketing Association, 9 A.D. 
707 (1950) ; Justin v. Am. Hereford Farms, 24 A.D. 583 (1965) ; 
Wagner v. Northwestern Livestock Commission Co., 20 A.D. 1025 
(1961). From all of the evidence and particularly complainant’s 
continued silence in this regard, we conclude that he failed to 
establish breach by respondent of the agreement as to the age of 
the calves. 


Complainant urged further that the condition of the calves, pos- 
sibly due to the manner in which they were transported by respon- 
dents’ truckers, caused the loss. However, complainant, after 
making his careful inspection of the calves on delivery, signed a 
purchase agreement which expressly negated any “warranties, 
either expressed or implied” by the sellers ‘‘as to their health or 
physical condition.”” We must conclude that there was no express 
representation or warranty by respondents as to condition. 


Complainant clearly had the right to inspect the calves after 
their arrival at his farm and before payment or acceptance. Uni- 
form Commercial Code § 2-513. This right he exercised and with- 
out complaint as to their age, health, or condition. Despite com- 
plainant’s testimony to the contrary at the hearing, we are con- 
vinced that the calves appeared to have no defects, and to meet 
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contract requirements, at the time they were delivered. The evi- 
dence fails to establish any facts with respect to their later loss 
which would support the conclusion that respondents were guilty 
of any practice in violation of the Act. Under the circumstances, 
respondents may not be held responsible to complainant for their 
loss. See Fifer-Jary Livestock Commission Co. v. Blaine, 22 A.D. 
370 (1963); Hatch v. Galesburg, 29 A.D. 568 (1970). Absent 
fraud, misrepresentation, concealment, or an express warranty, 
after title to the calves passed to complainant, he bore the risk of 
loss. See Stanton Brunson v. Inland Empire Livestock Company, 
23 A.D. 467 (1964); and Herzog v. Jarvis and Randall, 29 A.D. 
694 (1970). 


Respondents challenged the jurisdiction of the Secretary over 
the subject matter of this proceeding, and the propriety of con- 
sideration by the Secretary of some of the exhibits which were 
incorporated in the investigation report. We have jurisdiction 
and it was proper to consider those exhibits, and it was proper 
to deny the motions for dismissal, but in view of the result which 
we have reached, it is not necessary to discuss these questions. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served on the parties. 


(No. 13,967) 


In re TONY B. MAcHADO. P&S Docket No. 4344. Decided June 
24, 1971. 


Bonding requirements—Cease and desist—Consent 
Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without the required bond. 


James E. Andrews for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on July 22, 1970, by the 
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Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On June 9, 1971, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions, 
for the purposes of this proceeding only, based upon the allega- 
tions contained in the Complaint. Complainant has recommended 
that the order consented to by respondent be issued. Complainant 
has also recommended that respondent not be suspended as a 
registrant under the Act because respondent has complied with 
the bonding requirements of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Tony B. Machado, hereinafter referred to as the respon- 
dent, is an individual whose address is Route #1, Box 3, Dos 
Palos, California 93620. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying livestock in com- 
merce on a commission basis for the accounts of others. 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock buying obligations under the Act was 
terminated on March 30, 1970. Respondent was notified by certi- 
fied mail on or about March 13, 1970, of such termination date 
and was informed that if he engaged in livestock operations after 
March 30, 1970, without bond coverage, as required under the Act 
and the regulations, he would be in violation of section 312 of the 
Act and sections 201.29 and 201.30 of the regulations promulgated 
thereunder. Notwithstanding such notice, respondent engaged in 
the business of a market agency buying livestock on commission 
in commerce for the accounts of others, without filing and main- 
taining a reasonable bond or its equivalent, as required under the 
Act and the regulations. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)), and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29, 201.30). 


Inasmuch as the respondent has consented to the issuance of the 
cease and desist order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,968) 


THE DENVER LIVESTOCK MARKET, INC. v. E. W. STEWART. P&S 
Docket No. 4368. Decided June 25, 1971. 


Acceptance of “Payment in full” check—Accord and satisfaction—Dismissal 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921 as amended (7 U.S.C. 181 et seq.). In a complaint 
filed on July 21, 1970, complainant claimed reparation in the 
amount of $1,431.81, alleging that respondent had purchased 21 
cows on June 22, 1970, and four cows on June 23, 1970, for a total 
of $4,753.32, and had issued to complainant a check in this amount, 
that respondent had stopped payment on that check and given 
complainant a new check for $3,321.51, which was $1,431.81 less 
than the amount agreed upon, that respondent had alleged that 
five of the cows had died in transit but the cows had been in good 
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condition when sold, and that the $1,431.81 reduction in payment 
was not justified. 


It is undisputed that the respondent had sent the complainant 
a check for $3,321.51, which was marked on its face ‘“‘Payment in 
full” and on its back, “Payment in full for purchase of livestock 
made 6-22-70 and 6-23-70.” 


It is further undisputed that the check for $3,321.51 was ac- 
companied by a letter explaining that five of the cattle had died 
in shipment from complainant’s place of business, that respondent 
believed that he had directed complainant to feed and water the 
cattle, that respondent believed that complainant had not done so 
and that this failure on the part of complainant had caused the 
loss of the five cows, and that the check for $3,321.51 was sent as 
payment in full for the cattle purchased. 


It is further undisputed that complainant deposited the check 
for $3,321.51 for collection and received payment thereon. 


This was clearly an accord and satisfaction. Am Jur, Accord 
and Satisfaction § 18. Hence the complaint must be dismissed, 
and we do not reach the question whether the respondent was 
justified in reducing the payment to the complainant by $1,431.81, 
or the question whether respondent’s allegations, contained in 
said letter, were true. 


The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 13,969) 


In re PRODUCERS LIVESTOCK MARKETING ASSOCIATION. P&S Docket 
No. 4489. Decided June 29, 1971. 


False weighing—Suspension of registration—Ellensburg stockyard 
activities—Consent 


Respondent is ordered to cease and desist from weighing livestock at other 
than true weights and issuing scale tickets, invoices and accounts on the 
basis of such incorrect weights. Respondent is suspended as a registrant 
under the act for a period of 20 days with respect to its activities at the 
Ellensburg, Washington, stockyard. 


PRODUCERS LIVESTOCK MKTG. ASSN. 
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Jerome S. Ducrest for complainant. 
Armstrong, Rawlings, West & Schaerrer, Salt Lake City, Utah, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Administrator, Packers and Stockyards Admin- 
istration on May 14, 1971, charges that respondent violated vari- 
ous provisions of the Act and the regulations. In its answer re- 
spondent admits the jurisdictional allegations in the Complaint 
and submits to the jurisdiction of the Secretary in the matter, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner and, for the pur- 
poses of this proceeding only, consents to the issuance of a speci- 
fied order with findings of fact and conclusions based upon the 
allegations contained in the Complaint as the findings of fact and 
conclusions of the Secretary requiring it to cease and desist from 
the practices complained of in the Complaint and suspending its 
registration for a period of 20 days, such suspension, except with 


respect to respondent’s operations at its stockyard in Ellensburg, 
Washington, to be held in abeyance and not become effective 
unless it is found, after opportunity for a hearing, that respon- 
dent has again violated the Act within six months from the effec- 
tive date of this order. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Producers Livestock Marketing Association, hereinafter 
referred to as the respondent, is a corporation with its principal 
place of business located at North Salt Lake, Utah 84054. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Producers Livestock Marketing Association stockyard, 
Ellensburg, Washington, a posted stockyard under the Act, here- 
inafter referred to as the stockyard. 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis, at the stockyard, and buying and 
selling livestock, in commerce, for its own account. 
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(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. (a) On November 3, 1970, representatives of Complainant 
conducted an investigation of respondent’s livestock sales opera- 
tions under the Act and, in connection therewith, weighed several 
drafts of livestock that respondent had weighed for sale on a 
weight basis at the stockyard. Such weighing by said representa- 
tives of Complainant disclosed that respondent, (1) had weighed 
consigned livestock purchased by it at weights less than their true 
and correct weights; (2) issued scale tickets and accounts of sale 
to the consignors of said livestock showing such false weights as 
the weight of the livestock; and (3) paid said consignors the net 
proceeds for such livestock on the basis of such false weights, as 
follows: 


No. of Head & Descrip- Check- 
tion of Livestock Sale weighing Weight 
Weighed & Sold Consignor Wot. Weight Diff. 
(lbs.) (lbs.) (lbs.) 
1 WF Cow Hartung-Weber 995 1,005 +10 
1 WF Cow Hartung-Weber 1,185 1,200 +15 
1 blk Str C. Thayer 475 480 + 5 


(b) Respondent made the false and incorrect scale tickets 
and copies of the false and incorrect accounts of sale issued by 
it in connection with the transactions described and listed in sub- 
paragraph (a) above a part of its accounts and records. 


3. Respondent, by a certified letter dated November 18, 1970, 
from Mr. J. Merlin Hoskin, Area Supervisor, Packers and Stock- 
yards Administration, Portland, Oregon, was notified of the re- 
sults of the checkweighing described in Finding of Fact 2 above 
and informed that “weighing livestock in any manner which does 
not insure accurate weights is considered an unfair and deceptive 
practice * * *.” It was further informed that “it was responsible 
for the accurate weighing of livestock at your market.” Mr. 
Hoskin, in said letter, recommended that respondent “review the 
enclosed instructions for weighing livestock with your weigh- 
master and take whatever action is necessary to insure accurate 
weights” and requested that it take “immediate corrective action.” 


4. (a) Respondent, at the stockyard, on December 22, 1970, in 
the twenty-seven (27) transactions listed in the Complaint, sold 
livestock consigned to it for sale on commission on a weight basis 
and, in connection with such transactions, notwithstanding the 
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notice given to it by Complainant, as described in Finding of Fact 
3 above, (1) weighed said livestock at less than their true and 
correct weights; (2) issued scale tickets and accounts of sale to 
the consignors of said livestock showing such false weights as the 
weight of the livestock; and (3) paid said consignors the net pro- 
ceeds for such livestock on the basis of such false weights. 


(b) Respondent made the false and incorrect scale tickets 
and copies of the false and incorrect accounts of sale issued by it 
in connection with the transactions described in subparagraph 
(a) above a part of its accounts and records. 


5. Respondent, on December 22, 1970, in connection with the 
weighing of livestock sold on commission on a weight basis at the 
stockyard described in Finding of Fact 4 above, failed to operate 
its livestock scale, at the stockyard, in accordance with INSTRUC- 
TIONS FOR WEIGHING LIVESTOCK under regulations issued 
on September 8, 1968, by the Packers and Stockyards Administra- 
tion in that respondent weighed livestock when said scale was 
not in balance. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 3, 4 and 
5 hereof, respondent has wilfully violated sections 304, 307, 312 (a) 
and 401 of the Act (7 U.S.C. 205, 208, 213(a), 221) and sections 
201.49, 201.55 and 201.71 of the regulations (9 CFR 201.49, 
201.55 and 201.71). 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the Complaint and suspending its registration and complainant 
has recommended that such an order be issued, the order will be 
issued. 


ORDER 


Respondent, its officers, directors, agents and employees, in 
connection with purchases or sales of livestock in commerce, shall 
cease and desist from: 


(1) Weighing livestock at other than the true and correct 
weights; 


(2) Issuing scale tickets, buyer’s invoices, or accounts of sale 
on the basis of false and incorrect weights; 
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(8) Assessing or collecting a purchase price for livestock on 
the basis of weights other than the true and correct weights of 
such livestock; 


(4) Paying consignors the proceeds of the sale of their live- 
stock on the basis of false and incorrect weights; and 


(5) Failing to operate livestock scales owned or controlled by 
respondent in accordance with the regulations under the Act 
constituting INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondent shall prepare and keep such accounts, records and 
memoranda as will fully and correctly disclose all transactions 
involved in its business as a market agency or dealer under the 
Act, including, among other things, scale tickets, accounts of sale, 
and buyer’s invoices which show true and correct weights of live- 
stock sold by the respondent in commerce on a weight basis. 


Respondent is suspended as a registrant under the Act for a 
period of 20 days. However, except with respect to respondent’s 
operations at its stockyard in Ellensburg, Washington, this 
suspension shall be held in abeyance and not become effective 
unless it is found, after opportunity for a hearing, that respondent 
has again violated the act within six months from the effective 
date of this Order. The provisions of this Order, except with 
respect to the suspension ordered, shall become effective on the 
6th day after service of a copy hereof upon respondent. The 
suspension of respondent as a registrant under the Act with re- 
spect to its activities at the Ellensburg yard shall become effective 
on the 7th day of July, 1971. 


(No. 13,970) 


In re ROBERT L. RUNTZ, ROBERT L. RUNTZ, INC., BONELESS MEAT 
COMPANY, and SIDNEY AVENUE BEEF COMPANY. P&S Docket 
No. 4426. Decided June 29, 1971. 


Packers—Failure to pay when due—Cease and desist—Consent 
Respondents are ordered to cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce. 


Dennis L. Hays for complainant. 
Rolf, Dolle, Rueger, Mongan & Leming, Cincinnati, Ohio, for respondents. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
and Notice of Hearing filed on December 30, 1970, by the Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging respondents with violations of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.), hereinafter re- 
ferred to as the regulations. 


Respondents filed an answer on May 26, 1971, in which they 
admit the jurisdictional allegations of the Complaint, state all 
accounts referred to in the Complaint and Notice of Hearing were 
paid prior to issuance of said Complaint and Notice of Hearing, 
neither admit nor deny the remaining allegations, waive oral 
hearing and the report of the Hearing Examiner and consent to 
the issuance of a specified order, with findings of fact and con- 
clusions, for the purpose of this proceeding only based on the 
allegations contained in the Complaint and Notice of Hearing. 
Complainant has recommended that the order consented to by 
respondents be issued. 


FINDINGS OF FACT 


1. (a) Robert L. Runtz, Inc., is a corporation with its principal 
place of business located at 3100 Colerain Avenue, Cincinnati, 
Ohio 45225. 


(b) Boneless Meat Company is a corporation with its prin- 
cipal place of business located at 1817 John Street, Cincinnati, 
Ohio 45214. 


(c) Sidney Avenue Beef Company is a corporation with its 
principal place of business located at 2853 Sidney Avenue, Cin- 
cinnati, Ohio 45225. 


(d) The corporate respondents, at all times material herein, 
under the direction, control, and management of Robert L. Runtz, 
hereinafter referred to as the individual respondent, were: 


(1) Engaged in the business of buying livestock in com- 
merce for purposes of slaughter, 











802 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 30 A.D. 800 


(2) packers within the meaning and subject to the pro- 
visions of the Act. 


(e) The individual respondent, whose address is 3851 
Springrock Drive, Cincinnati, Ohio 45239, at all times material 
herein was president and sole owner of the corporate respondents. 


2. (a) Corporate respondent, Robert L. Runtz, Inc., under the 
direction, control, and management of the individual respondent, 
in connection with its operations as a packer, in commerce, on or 
about the dates and in the 12 transactions set forth in paragraph 
II (a) of the Complaint and Notice of Hearing purchased livestock 
for slaughter and failed to pay, when due, the full purchase price 
of such livestock. 


(b) Corporate respondent, Boneless Meat Company, under 
the direction, control, and management of the individual respon- 
dent, in connection with its operations as a packer, in commerce, 
on or about the dates and in the 23 transactions set forth in para- 
graph II(b) of the Complaint and Notice of Hearing purchased 
livestock for slaughter and failed to pay, when due, the full pur- 
chase price of such livestock. 


(c) Corporate respondent, Sidney Avenue Beef Company, 
under the direction, control, and management of the individual 
respondent, in connection with its operations as a packer, in com- 
merce, on or about the dates and in the 8 transactions set forth in 
paragraph II(c) of the Complaint and Notice of Hearing pur- 
chased livestock for slaughter and failed to pay, when due, the full 
purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 herein, 
respondents have violated Section 202(a) of the Act (7 U.S.C. 
192(a)), and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


The corporate respondent, its officers, directors, agents, and 
employees, directly or through any corporate or other device, in 
connection with the corporate respondent’s operations as a packer 
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and the individual respondent shall cease and desist from failing 
to pay, when due, the full purchase price of livestock purchased 
in commerce. 


This order shall be effective as to each respondent on the first 
day after service on such respondent. Copies hereof shall be 
served upon the parties. 


STAY ORDER—PENDING OUTCOME OF COURT APPEAL 


(No. 13,971) 


In re JULIAN CLARK. P&S Docket No. 4150. Stay order issued 
June 24, 1971, by Thomas J. Flavin, Judicial Officer. 


(No. 13,972) 
In re VIDALIA LIVESTOCK AUCTION, INC. P&S Docket No. 4151. 
Stay order issued June 24, 1971, by Thomas J. Flavin, Judicial 
Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 13,973) 


In re FRED BIETELSPACHER. P&S Docket No. 4345. Stay order 
issued June 29, 1971, by Thomas J. Flavin, Judicial Officer. 





LIST OF DECISIONS REPORTED 


JUNE 1971 
Page 
AGRICULTURE DECISIONS 
Perishable Agricultural Commodities Act, 1930 
ALEXANDER MARKETING COMPANY v. GRAM & SONS, 
Inc. and/or HARRY CAITO PRODUCE Co. PACA 
Docket No. 2-1703. Dismissal of petition for 
reconsideration ; 835 
ANDRUS & ROBERTS PRODUCE COMPANY v. JOSEPH 
ScHEPPS & Sons, INc. PACA Docket No. 2-2192. 
Default 853 
B. & K. Propuce Co. INc. v. NATIONAL FRUIT & PRO- 
DUCE Co. PACA Docket No. 2-2191. Default 853 
BrErrY, HENRY J. v. H & P Propuce. PACA Docket No. 
2-2168. Default 848 
BLUE GOOSE GROWERS, INC. v. M. & H. PRODUCE CoM- 
PANY. PACA Docket No. 2-2154. Default 847 
Denial of motion to reopen 825 
BRITISH WEST INDIES PRODUCE, INC. v. JOSEPH RUSSO. 
PACA Docket No. 2-2190. Default 852 
BROWN & HILL TOMATO SHIPPERS, INC. v. SPRINGER & 
Co. PACA Docket No. 2-2169. Default 849 
BURNAND AND Co., INC. v. M. & H. PRoDUCE COMPANY. 
PACA Docket No. 2-2157. Default 848 
Denial of motion to reopen 828 
CARL JOSEPH Maacio, INC. v. NEIMAN Bros. PACA 
Docket No. 2-1611. Dismissal—Settlement 847 
CENTRAL NEW YORK PRODUCE Co., INC. v. PURE GOLD, 
Inc. PACA Docket No. 2-1474. Stay order 854 
Dismissal of petition for reconsideration 829 
CHARLES M. WRIGHT & SONS v. M. & H. PRopUCE Com- 
PANY. PACA Docket No. 2-2155. Default 847 
Denial of motion to reopen 826 
CHIQUITA BRANDS, INC. v. JOHNIE STANLEY BANANA 
Co. INc. PACA Docket No. 2-2183. Default 851 
CONSOLIDATED TOMATO Co., INc. PACA Docket No. 
2-2135. Failure to pay—Revocation of license— 
Consent 807 





804 








AGRICULTURE DECISIONS—Cont. 


Page 
Perishable Agricultural Commodities Act, 1930—Cont. 
CROWN SALES COMPANY, INC. v. CONSOLIDATED TOMATO 
CoMPANY, INc. PACA Docket No. 2-2167. Default 850 
CUTSHALL, LAWRENCE v. H. L. DRUMMOND TOMATO 
CoMPANY. PACA Docket No. 2-2184. Default 852 
DEARDORFF-JACKSON CO. v. WHOLESALE PRODUCE SUP- 
PLY, INc. PACA Docket No. 2-1921. New agree- 
ment—Consignment—Dismissal 832 
Douc.tass, S. L. v. J. R. Witt Propuce Co. INc. PACA 
Docket No. 2-2177. Default 851 
ELK RAPIDS PACKING COMPANY v. IsIS Foops, INC. 
PACA Docket No. 2-1572. Failure to ship — 
Dismissal 816 
FRUIT GROWERS SERVICE Co. v. RANALLI ENTERPRISES, 
t/a Mip VALLEY FRUIT GrRoweRS. PACA Docket 
No. 2-1924. Dismissal—On motion of complainant 846 
FRUITS OF FouR SEASONS v. HIGHLAND FooD PRODUCTS 
Corp. and/or FLORIDA CITRUS SALADS. PACA 
Docket No. 2-2173. Default 850 
GEORGIA APPLE GROWERS, INC. v. DAVILA’S PRODUCE Co., 
Inc. PACA Docket No. 2-2166. Default 849 
GRIFFIN & BRAND OF MCALLEN, INC. v. M. & H. PRo- 
DUCE COMPANY. PACA Docket No. 2-2158. Default 848 
Denial of motion to reopen 828 
GROWERS PACKING Co. v. HARRISON PRODUCE. PACA 
Docket No. 2-2171. Default 850 
HEIDEMA BROTHERS, INC. v. DELIS! FrRuIT Co. INC. 
PACA Docket No. 2-2176. Default 851 
HILLTOP ENTERPRISES, INC. v. MILLER PRODUCE, INC. 
PACA Docket No. 2-2165. Default 849 
J & J Distriputors Co. v. S & K Farms, Inc. PACA 
Docket No. 2-2164. Default 849 
Stay order 854 
JACK L. BROSTOFF Co. v. A. C. PRopucE. PACA Docket 
No. 2-2196. Default 854 


JOSEPH GANGI & Sons, INc. PACA Docket No. 2-2017. 

Denial of motion to reopen after default—Em- 

ployment eligibility—Repeated or flagrant violation 815 
Lacy, WILLIAM R. v. FLORIDA PEACH Co-op, INc. PACA 

Docket No. 2-1909. Consignment—Produce from 

specified grove—Failure to justify dumping—Un- 

authorized commissions—Damages 809 


805 





AGRICULTURE DECISIONS—Cont. 





Page 
Perishable Agricultural Commodities Act, 1930—Cont. 
LITTLETON & TREVINO v. SANTA BARBARA PRODUCE. 
PACA Docket No. 2-2189. Default ey 852 
Louis JACOBSON FRUIT & PRODUCE, INC. v. JOSEPH 
SUDANO PRODUCE Co. PACA Docket No. 2-2186. 
Dismissal—On motion of complainant 847 
M & C Propuce Co. INc. v. NEW ENGLAND CITRUS 
BowL, INc. PACA Docket No. 2-2175. Default ' 851 
METCALF, CAGER v. H. L. DRUMMOND TOMATO Co. 
PACA Docket No. 2-2185. Default 852 
MARTIN PRODUCE, INC. v. C. BASIL COMPANY, INC. 
PACA Docket No. 2-1810. F.o.b. — Inspection — 
Suitable shipping condition—Damages 836 
MARTORI Bros. DISTRIBUTORS v. GIANUKOS-MANDOLINI 
COMPANY and/or ANTHONY ABBATE Fruit DIs- 
TRIBUTORS. PACA Docket No. 2-1762. Dismissal— 
On motion of complainant 847 
McCuISsTION, LEON, t/a AIRLINE BROKERAGE. PACA 
Docket No. 2-1830. Failure to pay promptly— 
Publication of facts—Default 823 
MENDELSON-ZELLER CO. INC. v. MONC’S CONSOLIDATED 
PRODUCE, INC. PACA Docket No. 2-2174. Default 851 
MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. AGRO 
Resources, INc. PACA Docket No. 2-2187. Default 852 
MICKELIAN SALES Co., Inc. PACA Docket No. 2-1831. 
Failure to pay—Publication of facts—Default 830 
MONTEREY BAy PACKING Co. v. SPRINGER & Co. PACA 
Docket No. 2-2195. Default 853 
O. D. Hurr, Jr., INc. v. Dominic V. GANDOLFO, INC. 
PACA Docket No. 2-1953. Stay order 854 
O. P. MurRPHY PRODUCE COMPANY, INC. v. BRAZOS 
POULTRY WHOLESALE Co. PACA Docket No. 
2-2172. Default 850 
PACIFIC PACKING COMPANY v. SPRINGER & Co. PACA 
Docket No. 2-2170. Default 850 
PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU 
v. M. & H. Propuce Company. PACA Docket No. 
2-2156. Default x 848 
Denial of motion to reopen Ee 827 
PREVOR-MAYRSOHN INTERNATIONAL, INC. v. ARTHUR 
CoccHiA & Sons. PACA Docket No. 2-2193. Default...... 853 


806 





CONSOLIDATED TOMATO CO. 807 
Cite as 30 A.D. 807 


AGRICULTURE DECISIONS—Cont. 


Page 
Perishable Agricultural Commodities Act, 1930—Cont. 
SANTA CLARA PRODUCE, INC. v. DAVILA’S PRODUCE COM- 
PANY, INc. PACA Docket No. 2-2194. Default 853 
STEPP, LEON v. CONSOLIDATED TOMATO Co., INc. PACA 
Docket No. 2-2168. Default 849 
WINCHESTER APPLE GROWERS ASSN., INC. v. ROBERT E. 
KELSOE COMPANY. PACA Docket No. 2-2160. 
Default a 848 


(No. 13,974) 


In re CONSOLIDATED TOMATO Co., INC. PACA Docket No. 2-2135. 
Decided June 2, 1971. 


Failure to pay—Revocation of license—Consent 


Respondent’s failures to pay for perishable agricultural commodities pur- 
chased or received on consignment in interstate commerce are violations 
of the act for which respondent’s license under the act is revoked. 


Dennis Becker for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on May 5, 1971, by the Acting Di- 
rector, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 
in the Complaint that Respondent, acting as a dealer, received 
and accepted in interstate commerce, 45 lots of perishable agricul- 
tural commodities, but failed to make payment of the agreed pur- 
chase prices to the sellers, in the amount of $35,563.10. The Com- 
plaint also alleged that Respondent, acting as a commission mer- 
chant, received and accepted in interstate commerce on consign- 
ment, a lot of cabbage, a perishable agricultural commodity, but 
failed to account and make full payment of the net proceeds 
realized in the amount of $250.00. 
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A copy of the Complaint was served upon Respondent on May 
7, 1971, and on May 12, 1971, Respondent filed an Answer in 
which it admitted all factual allegations, waived oral hearing, 
waived the provisions of Section 10 of the Act with respect to 10 
days’ notice before an order may take effect, waived the prepara- 
tion of a Hearing, Examiner’s report, the filing of exceptions 
thereto, and oral argument, and consented to the issuance of an 
order revoking Respondent’s license, effective as soon as possible. 
Complainant had requested the issuance of such an order in its 
Complaint. 


FINDINGS OF FACT 


1. Respondent, Consolidated Tomato Co., Inc., is a corporation 
under the laws of the State of Tennessee, with a business address 
at 590 Scott Street, Memphis, Tennessee 38112. 


2. Pursuant to the licensing provisions of the Act, License No. 
710611 was issued to Respondent on November 4, 1970, is pres- 
ently valid, and next is subject to renewal on or before November 
4, 1971. However, this license was suspended automatically at 
the close of business on April 6, 1971, when Respondent failed to 
satisfy a reparation award issued to PACA Docket 2-2024, and 
remains suspended. 


3. As set forth more fully in the Complaint, during the period 
August 1970 through February 1971, Respondent purchased, re- 
ceived and accepted without complaint in interstate commerce, 45 
lots of perishable agricultural commodities from 16 sellers, but 
failed to make payment of the agreed purchase prices to the sell- 
ers, in the amount of $35,563.10. 


4. As set forth more fully in the Complaint, in October 1970, 
Respondent received in interstate commerce, on consignment, a lot 
of cabbage, a perishable agricultural commodity, and realized net 
proceeds therefor, but failed to account and make full payment 
of the net proceeds realized in the amount of $250.00. 


5. Respondent has consented to the issuance of an order revok- 
ing its license. 
CONCLUSIONS 


The acts of Respondent in failing to make payment of the 
agreed purchase prices due the sellers, as set forth in paragraph 
5 of the Complaint, and in failing to make full payment of the net 











LACY v. FLORIDA PEACH CO-OP 809 
Cite as 30 A.D. 809 


proceeds realized from goods sold on consignment, as set forth in 
paragraph 4 of the Complaint, constitute wilful, flagrant and re- 
peated violations of Section 2 of the Act (7 U.S.C. 499b). 


Respondent has consented to the issuance of an order revoking 
its license as soon as possible. Complainant had requested the is- 
suance of such an order in its Complaint. An order to that effect 
should be issued. 


ORDER 


Effective the eleventh day after the date hereof, Respondent’s 
license is revoked. 


Copies hereof shall be served upon the parties. 


(No. 13,975) 


WILLIAM R. LACY v. FLORIDA PEACH Co-op, INc. PACA Docket 
No. 2-1909. Decided June 3, 1971. 


Consignment—Produce from specified grove—Failure to justify dumping— 
Unauthorized commissions—Damages 


Where respondent accepted on consignment fruit delivered by complainant 
and has shown no justification for dumping 90.5% of the peaches and 
100% of the nectarines, and where respondent was not authorized to 
re-consign the produce to others, respondent is liable for the reasonable 
market value. Respondent’s counterclaim for damages because com- 
plainant sold peaches to other parties from complainant’s orchard is 
dismissed where the contract provided that respondent was to handle 
fruit produced only from a specified grove of six acres. 


Complainant pro se. 
Adams, Rothstein & Siegel, Jacksonville, Fla., for respondent. 
James E. Horton, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $915.32 in connection 
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with a contract providing for the packing and marketing of 
peaches and nectarines for shipment in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant and asserting a counter- 
claim for breach of the contract, requesting that the Department 
assess damages. Complainant filed a reply to the counterclaim 
denying any liability to respondent. 


Since the amount of damages claimed in either the complaint or 
counterclaim does not exceed $1,500, the shortened procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to this procedure, the parties were given 
opportunity to file further evidence in the form of verified state- 
ments but did not do so. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, William R. Lacy, is an individual whose ad- 
dress is 1329 Vassar Street, Orlando, Florida. At the time of the 
transactions involved herein, complainant was not licensed or sub- 
ject to license under the act. 


2. Respondent, Florida Peach Co-op, Inc., is a corporation 
whose address is 218 West Adams Street, Jacksonville, Florida. 
At the time of the transactions involved herein, respondent was 
not licensed but was operating subject to license under the act. 


3. On or about April 29, 1969, in contemplation that the produce 
would move in interstate commerce, complainant entered into a 
contract in writing with respondent whereby the latter agreed to 
pack and market complainant’s Florida Sun peaches and Sun Red 
nectarines grown in a specified grove, on a consignment basis for a 
15% commission, plus 3¢ per box handling charge, and a packing 
and hydrocooling charge of $2.35 per bushel in half bushel baskets. 
In addition the contract provided that if other special packaging 
was used the price would be $2.00 per bushel, plus the cost of the 
special packages and extra labor (if any) plus 20% overhead on 
the extra costs. 


4. Between April 29 and May 12, 1969, complainant delivered 
to respondent, pursuant to the contract, a total of 313 one-half 
bushel field boxes of Florida Sun peaches and 40 one-half bushel 









LACY v. FLORIDA PEACH CO-OP 811 
Cite as 30 A.D. 809 


field boxes of nectarines to be packed and marketed pursuant to 
the contract. 


5. Respondent accepted the fruit and dumped all of the necta- 
rines and approximately 90.5% of the peaches. Without authori- 
zation respondent charged against complainant, as a “sorting 
charge’, 6214 cents per one-half bushel for all fruit dumped. No 
dump certificate or other evidence of the condition of the fruit 
dumped was obtained by respondent. Approximately 9.5% of the 
peaches were packed and marketed by respondent on various 
dates. In the marketing of these peaches respondent pooled them 
with those of other growers without authority from complainant. 
Respondent did not assign lot numbers or other identification to 
the peaches of complainant or the other growers and records were 
not properly maintained to show in which load or shipment com- 
plainant’s fruit was shipped. Respondent consigned most of the 
fruit to commission merchants who in turn sold it, charging a 
commission in addition to that charged by respondent. In some 
instances the commission merchants to whom respondent con- 
signed the fruit consigned the fruit again so that two commission 
charges in addition to respondent’s commission charge were in- 
curred. These commission charges were not absorbed by respon- 
dent but were passed along to the growers. Respondent made 
claims against carriers on behalf of complainant without authori- 
zation from complainant. 


6. No accounting was ever rendered by respondent to complain- 
ant nor has any payment been made. However two conflicting 
accountings relative to complainant’s fruit (one showed a deficit 
of $207.84 and the other a deficit of $197.73) were found by the 
investigator in respondent’s file. 


7. A complete examination of the records of respondent was 
made by an investigator from this Department. An accounting 
was prepared by the investigator on the basis of Market News 
prices compiled by the Department’s Market News Branch for 
market quotes in New York City. Respondent was allowed deduc- 
tions in the accounting for its 15% commission, the 3¢ per box 
handling fee and the packing charge plus freight. The sum of 
$151.46 was shown by the computation to be due complainant, 
assuming a 9.5% pack out or 94 panta pack containers of peaches 
and a pack out of 36 one-half bushels of nectarines. Of this net 
amount of $151.46, the sum of $56.34 is attributable to the as- 
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sumed sale of the 36 one-half bushels of nectarines and $95.12 to 
the assumed sale of 94 panta packs of peaches. 


8. The informal complaint was filed on March 30, 1970, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 

Complainant herein alleges that an accounting and payment was 
expected in six to eight weeks after delivery of the fruit to re- 
spondent, but that respondent has refused to account and pay for 
the fruit. Complainant alleges that based on local sales of the 
same type of peaches and nectarines from another orchard, and a 
pack out of two-thirds of the fruit, respondent owes complainant 
$915.32. Respondent claims that it accounted to the complainant 
by telephone, that the peaches were of poor quality and a type that 
had little or no commercial value, and that some were damaged 
in transit after shipment by respondent. Respondent maintains 
that it owes nothing to complainant but rather that a deficit was 
incurred in the marketing of the peaches. 


The record discloses that respondent violated the regulations 
(see 7 CFR 46.32) by failing to use lot numbers or other identifi- 
cation to show each growers pack out and by pooling the fruit 
from various growers without specific authority. In addition in- 
adequate records were kept by respondent in that no record was 
maintained to show in which load or shipment each grower’s fruit 
was shipped. The investigator reported that it was impossible to 
correlate the amount of pack out of a given run with bills of lading 
on each shipment in order to ascertain on what dates a particular 
pack out was shipped. In addition there was no correlation be- 
tween the total pack out and ship out records of all growers com- 
bined. These records show as follows: 


Pack out Shipped 
6,678 panta packs peaches 4,025 panta packs peaches 
811 half bushels peaches 2,061 half bushels peaches 
363 half bushels nectarines 116 half bushels nectarines 


There was no record of any repacking although respondent’s presi- 
dent Mr. Robert Lurie stated that some of the fruit had evi- 
dently been repacked. A ledger sheet entitled ‘“‘“Growers” con- 
tained the following information concerning complainant: 


Name Acres % bus. in % bus. out 
“Lacy, Bill-1379 Vassar St., Orlando, Fla. 6 353 32.9 
% Panta Pak Out % bus out Nectarines 


accepted 9.5 94 _ 36% bus. N.G.” 
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Respondent’s president admitted to the investigator that respon- 
dent could not prove the 90.5% dumpage claimed, as required by 
section 46.23 of the regulations (7 CFR 46.23). 


In most of the 13 shipments made by respondent, the fruit was 
consigned to a commission merchant who charged a commission 
in addition to the 15% already charged by respondent. In some 
of the shipments the fruit was consigned by respondent to a local 
commission merchant, who charged a 5 or 6% commission and then 
in turn consigned the same fruit to a commission merchant out of 
state who also charged a commission. Thus on some shipments 
growers were charged a triple commission amounting to a total 
of more than 25%. Although the conflicting accountings prepared 
by respondent and never rendered indicated that respondent’s 
fruit was shipped on May 2, 8, and 14, 1969, due to respondent’s 
inadequate records, this is not certain. 


Respondent’s allegation made through its president that the 


_peaches delivered by complainant were of poor quality is unsup- 


ported. It is not clear from the record that respondent’s president 
who made this allegation even claims to have seen the peaches. 
Respondent’s allegation, also made through its president, that the 
peaches were of a type that had little or no commercial value is 
also unsupported in the record. In this regard the record discloses 
that respondent, with full knowledge of the type of fruit in com- 
plainant’s orchard, solicited complainant’s business. The allega- 
tion that respondent has accounted to complainant by telephone 
is denied by complainant though complainant does state that he 
talked to respondent’s president by telephone. It is obvious that 
the regulations (7 CFR 46.32(b)) contemplate a detailed account- 
ing such as would of necessity be in writing. Respondent’s claim 
that some of the fruit which it shipped was damaged by the carrier 
after being shipped is supported by the investigator’s examination 
of respondent’s records. However this loss cannot be charged 
against complainant because the deplorable state of respondent’s 
records preclude us from ascertaining with any certainty whether 
complainant’s fruit was shipped with the loads that incurred 
transit damage. 


Respondent accepted the fruit delivered by complainant and has 
shown no justification for its dumpage of 90.5% of the peaches 
and 100% of the nectarines. Respondent is therefore liable to 
complainant for the reasonable market value of the fruit accepted. 
Complainant’s computation of damages based on local sales of 
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similar fruit from another orchard, is not supported by evidence 
of the local sales. We will therefore use the computations of the 
investigator as described in Finding of Fact 7 as the basis for 
assessing complainant’s damages.'! In this connection the entire 
amount computed as due complainant on the assumed sale of the 
36 one-half bushels of nectarines or $56.34, will be allowed. The 
evidence discloses that 40 one-half bushels were delivered to re- 
spondent but respondent’s records did not disclose what happened 
to the remaining 4 one-half bushels. A net amount of $95.12 was 
found to be due complainant on a pack out of 9.5% or 94 panta 
packs of peaches. However the investigator stated that only 30% 
shrink would be considered normal cullage for peaches by the 
Department. In addition complainant submitted a statement by 
another grower (termed an expert by respondent) to the effect 
that in his opinion the peaches should have packed out at least 
60 to 75%. In the absence of evidence to the contrary we find that 
the pack out on these peaches should have been 70%. 313 one-half 
bushels were delivered to respondent, or 7825 pounds. 70% of this 
figure is 5477.5 pounds. This amount packed into 7 pound panta 
packs would yield 782.5 panta packs. The investigator determined 
that 94 panta packs should have returned a net amount of $95.12 
or $1.01.18 per panta pack. The net return for 782.5 panta packs 
would have been $791.73. To this amount should be added the 
amount of $56.34 computed as the net returns complainant should 
have received from the sale of the 36 one-half bushels of necta- 
rines. The total amount we find due and owing by respondent to 
complainant is therefore $848.07. Respondent’s failure to pay 
this amount to complainant within a reasonable time after de- 
livery of the peaches to its packing facilities is a violation of sec- 
tion 2 of the act, for which reparation should be awarded with 
interest. 


Respondent counterclaimed against complainant requesting that 
the Department assess damages. Respondent’s counterclaim is 
based on an allegation that complainant has admitted to a breach 
of the contract of sale because he states that he sold peaches from 
his orchard to parties other than respondent, whereas the contract 
provides that respondent was to handle all complainant’s produc- 
tion. In this allegation respondent is wrong on two counts. First, 
complainant’s statement was that he sold peaches from “another 
orchard” to parties other than respondent. Second, the contract 
did not provide that respondent was to handle all of complainant’s 


1. See Uniform Commercial Code sections 2-723(2) and 2-724. 
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production but rather that respondent was given the right to 
handle all of complainant’s production from a specified grove of 
6 acres containing a specified number of trees. Respondent’s 
counterclaim is completely without foundation in the record and 
must be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $848.07, with interest thereon 
at the rate of 8 percent per annum from July 1, 1969, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,976) 


In re JOSEPH GANGI & SONS, INC. PACA Docket No. 2-2017. De- 
cided June 4, 1971. 


Denial of motion to reopen after default—Employment eligibility— 
Repeated or flagrant violation 


The act provides that no licensee shall employ any person who has been found 
to have committed any flagiant or repeated violation of section 2 of the 
act except that the Secretary may approve such employment after one 
year following the finding of flagrant or repeated violation of the act. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF MOTION TO REOPEN 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act (7 U.S.C. 499a et seq.), a decision and 
order were issued on April 22, 1971, finding that respondent had 
violated the act as charged in the complaint. The decision and 
order were based upon the default of respondent in not filing an 
answer to the complaint. Upon request of counsel for one of the 
owners of the corporation this order was stayed and an extension 
of time was granted for the filing of a motion to reopen after 
default. 


On May 11, 1971, a motion to reopen was filed on behalf of Fruit 
Salad, Inc., Flavor-Fresh of N.H., Inc., Philip V. Gangi, Charles 
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J. Gangi and Charles A. Torrisi. Apparently the individuals 
named are the former owners and operators of respondent which 
became bankrupt and is no longer operating. Fruit Salad, Inc. 
and Flavor-Fresh of N.H., Inc., presumably have some connection 
with two of the individuals as employers. 


The motion to reopen and to file an answer we think should be 
denied. The complaint lists 436 lots of produce from 24 sellers 
with respect to which respondent did not pay promptly for a total 
of $117,071.49. Respondent was adjudicated as a bankrupt on 
March 11, 1970. 


Whether or not the violations were flagrant, they were certainly 
repeated. Section 8(b) of the act (7 U.S.C. 499h(b)) recites that 
no licensee shall employ any person who has been found after 
opportunity for a hearing to have committed any flagrant or 
repeated violation of section 2 of the act except that the Secretary 
may approve such employment after one year following the finding 
of flagrant or repeated violation of the act. 


The violations found are repeated and the provisions of the act 
prescribing the collateral consequences cannot be held to be illegal 
by the agency administering the statute. The motion is denied and 
the stay order of April 30, 1971, is vacated. The order of April 
22, 1971, prescribing the publication of the facts shall become 
effective on the eleventh day after the date hereof. 


(No. 13,977) 


ELK RAPIDS PACKING COMPANY v. ISIS Foops, INc. PACA Docket 
No. 2-1572. Decided June 7, 1971. 


Failure to ship—Dismissal 


Where complainant failed to ship produce purchased by respondent, alleging 
that certain terms of the sale were not sufficiently clear to enable it to 
make shipment, the fact that complainant made no complaint concerning 
terms of the contract when it received copy of the memorandum of 
sale, and waited more than three months past the contract performance 
deadline before it brought the matter up, complainant has failed to 
establish that respondent breached the contract and the complaint is 
therefore dismissed. 
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Clark, Stroup, Brown & MacKenzie, Petoskey, Mich., for complainant. 
Rich, Rich & Granoff, Kansas City, Mo., for respondent. 
Michael T. Murphy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in connection with a transaction 
involving the alleged sale and contemplated movement in inter- 
state commerce of a truckload of frozen cherries. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant and requesting an oral 
hearing. 


The oral hearing was held in Kansas City, Missouri, on October 
26, 1971. Complainant submitted the oral testimony of three 
witnesses. Each party was represented by counsel. Respondent 
filed proposed findings of fact, conclusions, and order. Respondent 
also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Elk Rapids Packing Company, is a corporation 
whose address is P. O. Box 128, Elk Rapids, Michigan. 


2. Respondent, Isis Foods, Inc., is a corporation whose address 
is 1500 West 12th Street, Kansas City, Missouri. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On December 23, 1968, in contemplation of shipment in inter- 
state commerce, complainant, acting through its president and 
general manager, Robert Shaw, sold to respondent, through the 
latter’s frozen foods purchasing agent, David James, 1,150 30- 
pound tins of RTP cherries, to be certified Grade C by the U. S. 
Department of Agriculture, at an agreed price of 42¢ per pound, 
f.o.b. Elk Rapids, Michigan. 


4. The negotiations between the parties were handled by a 
broker, Willis Shepard, of Shawnee Mission, Kansas, who issued 
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his memorandum No. 3137 in connection therewith and sent a 
copy to each party. Included in the memorandum was the name of 
the seller (complainant here), the date of the sale, the name and 
address of the buyer (respondent here), and the quantity, kind, 
grade and price of the cherries purchased. Also included in the 
memorandum were these notations: 


“Ship this middle to last week in January—factory via Truck 
—lIsis may order out previous to this—advise confirmation.” 


5. Complainant received its copy of the memorandum and on 
December 26, 1968, complainant’s Robert Shaw sent a letter to the 
broker, in revelant part as follows: 


“We confirm your sale of Frozen Cherries to the Isis Com- 
pany, and thank you for this valued sale... 


“We have our own cold storage and can ship any week day 
you want, but will need some notice to obtain truck service. 
Please find out if Isis has a specific truck outfit that they want 
to use. Might mention that we are on the rail and therefore 
can provide this service .. .” 


The broker received this letter from complainant but made no 
reply thereto. 


6. No communication was had between the broker and com- 
plainant until after January 31, 1969. Meanwhile, no shipment 
had been made by complainant to respondent in connection with 
the cherries involved in the negotiations of December 1968. Then, 
under date of May 7, 1969, complainant’s Robert Shaw wrote to 
the broker, as follows, in relevant part: 


“Please contact Isis Foods, Inc. for shipping instructions on 
the 1200 tins of Frozen Cherries in your contract + 3137. 


“Please refer to our letter of December 26, 1969 (sic) request- 
ing specific shipping instructions.” 


The broker, in a letter to complainant dated May 9, 1969, verified 
the December purchase by respondent and offered to send com- 
plainant a copy of the purchase order executed by respondent in 
connection with the sale. 


7. On May 14, 1969, complainant again wrote to the broker, 
requesting that the latter obtain shipping instructions from re- 
spondent’s James on the cherries no later than June 1, 1969. The 
broker, in a letter to complainant dated May 20, 1969, acknowl- 
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edged receipt of complainant’s May 14 letter, and stated that 
“Contacted personally Mr. Dave James and Mr. James said he 
would write you in the near future. We relayed to Mr. James in 
letter form the information contained in your letter of May 14th.” 


8. Despite the contents of the broker’s letter of May 20, com- 
plainant did not receive any communication from respondent rela- 
tive to the shipping of the cherries. Thereafter, on August 10, 
1969, complainant wrote directly to respondent requesting ship- 
ping instructions. None were received, and on August 19 com- 
plainant again wrote to respondent, in relevant part as follows: 


“Your failure to furnish shipping instructions constitutes a 
rejection on your part of these cherries. To minimize our loss 
we are going to sell these cherries at the market price and 
hold you liable for any losses incurred.” 


9. Complainant subsequently resold the 1,150 tins of cherries to 
a third party at 1334¢ per pound, f.o.b. Elk Rapids, Michigan, or 
a total of $4,743.75. 


10. Respondent has made no payment to complainant in con- 
nection with this transaction. 


11. An informal complaint was filed on June 30, 1969, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


The facts in this case are largely undisputed and, as established 
by the record, are as follows: On December 23, 1968, the broker, 
Shepard, went to the office of respondent’s buyer, David James, to 
ascertain respondent’s interest in purchasing from complainant 
some 30-pound tins of frozen Red Tart Pitted cherries, U. S. Grade 
C, then on hand in complainant’s cooler in Elk Rapids, Michigan. 
James told the broker, Shepard, that respondent was interested 
in purchasing a quantity of the fruit at 24¢ a pound, f.o.b. Elk 
Rapids, and would want delivery no later than January 31, 1969. 
James also told the broker that there was a possibility that re- 
spondent might wish to have the fruit at an earlier date than 
January 31, but if such were the case, he (James) would let the 
broker know. The broker indicated that these conditions would be 
satisfactory with complainant, whereupon James then drew up 
a purchase order, No. 5762, as follows: 


“Date: 12-23-68 
“Date Wanted: 1-31-68 (sic) 
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“Terms: Net 30 
“FOB: Michigan 
“Ship to: U.S. Cold Storage, 500 E. 3rd, K. C. Mo. 


“Quantity Description Price 
1150 30# Cherries 24¢ + 


“(Do not ship before getting confirmed shipping date from 
Dave James) 
Stop truck at Isis to drop off 200 cans of cherries, balance at” 


[U.S. Cold Storage, 500 E. 3rd, K.C. Mo.] 
Following receipt of the purchase order from James, the broker 
then drew up the memorandum described in Finding of Fact No. 
4, which he sent to the parties. The broker, however, did not send 
a copy of respondent’s purchase order to complainant, nor was 
complainant aware of either the purchase order or its contents 
until May 1969. 


Respondent in this proceeding takes the position that complain- 
ant was under an obligation to ship the 1,154 tins of cherries no 
later than January 31, 1969, unless requested by respondent to 
ship at an earlier date. Since no request for an earlier shipment 
was made, then respondent contends that complainant should 
have shipped the 1,154 tins to it at Kansas City on or by January 
31, 1969. 


Complainant takes issue with respondent, however, contending 
that neither the shipping date nor the destination to which the 
goods were to go were sufficiently specific to enable complainant 
to perform. Complainant’s Robert Shaw in his testimony at the 
oral hearing pointed out that the broker’s memorandum provided 
only for shipment to be made from the middle to the last week in 
January 1969, with no specific date mentioned. Shaw in his testi- 
mony further pointed out that in the frozen foods business, even 
one day’s time can be vital to the shipper in the transportation of 
frozen foods, much less a period embracing perhaps two weeks, 
due to the liability for storage charges on shipments arriving too 
early. Furthermore, as Shaw also noted in his testimony, com- 
plainant was not sure of the exact address to which the fruit 
should be sent. While complainant had apparently bought fruit 
from respondent on prior occasions, it had all gone to various loca- 
tions, pursuant to instructions from respondent. As to why com- 
plainant didn’t ship to the address given as respondent’s place of 
business, Shaw testified that complainant didn’t know whether 
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respondent had cooler facilities at that address. According to 
Shaw, a lack of proper facilities in which to unload the cherries 
at destination would have resulted in rapid deterioration of the 
fruit. 


The broker stated in his testimony at the hearing, in substance, 
that he had thought the information in his memorandum sufficient 
to enable complainant to make the shipment to respondent. In 
short, the broker thought that it was clear from his memorandum 
that complainant, in the absence of other instructions, was to ship 
the 1,154 tins of cherries to respondent at its Kansas City address, 
by truck, no later than the middle of the last week in January 
1969. Both the broker and James testified that the broker checked 
with James on more than one occasion in early January 1969 to 
see whether an earlier shipping time than that indicated in the 
broker’s memorandum was desired by respondent. When the 
broker was told by James that the original shipping date was to 
remain unchanged, the broker said nothing to complainant. Ac- 
cording to the broker in his testimony at the hearing, he could see 
no reason to call complainant, since nothing was changed in the 
original contract. 


At the hearing much testimony was devoted to the notation “Do 
not ship before getting confirmed shipping date from Dave James” 
which appeared in respondent’s purchase order of December 23. 
James testified that this provision meant only that he, personally, 
was to confirm any shipment made earlier than January 31, 1969. 
This was corroborated by the broker’s testimony. In any event, 
complainant can hardly be heard to say it relied on the notation, 
since it appears only in respondent’s purchase order, of which 
complainant admittedly had no knowledge until May 1969. 


Since complainant’s claim is based upon its contention that it 
was prevented from shipping the cherries due to lack of proper 
instructions from respondent, one wonders why complainant didn’t 
ask for such instructions, when it was obvious that they would not 
otherwise be forthcoming. When complainant’s Shaw was asked 
this question at the hearing, he stated that under such circum- 
stances the seller normally “should” make some contact. However, 
based upon the record before us, it appears that complainant made 
no clear request’ for shipping instructions until May 1969, at 





The broker testified that Shaw may have called him after January 1969, but that he (the 
broker) did not recall any such conversation. 

1. Shaw testified at the hearing that he talked with the broker by telephone in February 
1969 concerning this load, but did not say he requested shipping instructions at this time. 
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which time he wrote to the broker, requesting that he (Shepard) 
obtain same from respondent. In this connection, it is to be noted 
that complainant, while admittedly receiving the broker’s memo- 
randum of December 23, made no protest as to its contents. For 
example, in complainant’s letter of December 26 to the broker, 
acknowledging receipt of the broker’s memorandum, no question 
is raised as to the destination to which the cherries were to be 
shipped. As to the shipping date, complainant’s statement in its 
letter “We . . . can ship any week day you want, but will need 
some notice to obtain truck service .. .”, might very well be 
construed, as the broker said he understood it, to mean that com- 
plainant would only need prior notice in case shipment was needed 
at an earlier date than the last week in January. 


In reviewing the record before us, we are of the opinion that a 
valid contract for the sale of the cherries between the parties was 
negotiated by the broker on December 23, 1968. While complain- 
ant takes the position that certain of the terms of the sale to 
respondent were not sufficiently clear to enable it to make the 
shipment, the fact remains that it made no complaint concerning 
the terms of the contract when it received its copy of the memo- 
randum of sale, and waited more than three months past the con- 
tract performance deadline before it brought up the matter at all. 
Since the record does not show that either the broker or respon- 
dent knew of complainant’s supposed confusion relative to the 
shipment of the cherries (in fact, both the broker and respondent 
apparently thought the instructions to complainant, set forth in 
the memorandum, were quite clear), it can then hardly be said 
that respondent could be expected to have come forward with ad- 
ditional information for the shipping of the fruit. 


Complainant has the burden of proving, by a preponderance of 
the evidence, that respondent breached its contractual obligations 
in connection with the sale of the cherries involved herein. On 
the basis of the evidence before us, we are of the opinion that 
complainant has failed to sustain this burden. We conclude, there- 
fore, that complainant has failed to establish a cause of action 
against respondent, and that the complaint herein should be dis- 
missed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 13,978) 


In re LEON MCCUISTION, t/a AIRLINE BROKERAGE. PACA Docket 
No. 2-1830. Decided June 10, 1971. 


Failure to pay promptly—Publication of facts—Default 


Respondent’s failures to remit and make full payment promptly for perish- 
able agricultural commodities purchased or received on consignment in 
interstate commerce are violations of the act for which the facts and 
circumstances thereof shall be published. As respondent’s license termi- 
nated prior to the institution of this proceeding, revocation or suspension 
thereof is not ordered. 


Daphne M. Anderson for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), respondent 
failed to file an answer to the complaint charging respondent with 
failing to account and make full payment promptly for perishable 
agricultural commodities purchased or received on consignment in 
interstate commerce. Chief Hearing Examiner Jack W. Bain is- 
sued a recommended decision based upon the default in the filing 
of an answer and proposed an order requiring publication of the 
facts and circumstances of the violations found. Respondent did 
not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. The 
order shall become effective on the 11th day after the date hereof. 


CHIEF HEARING EXAMINER’S RECOMMENDED 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter 
called the Act. It was instituted by a complaint filed on September 
9, 1970, by the Consumer and Marketing Service, United States 
Department of Agriculture, which is the complainant herein. The 
respondent, Leon McCuistion, trading as Airline Brokerage, at 
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Houston, Texas, was charged with failing to account and pay for 
vegetables handled in interstate commerce. 


Copies of the complaint and the rules of practice were served 
on respondent on September 15, 1970. He was notified in writing 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such alle- 
gations and waiver of a hearing. No answer has been filed. 


On December 10, 1970, complainant, the Consumer and Market- 
ing Service, filed a motion for an “order providing for a finding 


that respondent has committed flagrant and repeated violations 
of Section 2 of the Act.” 


Chief Hearing Examiner Jack W. Bain, to whom the proceeding 
had been assigned, issued a recommended decision on May 14, 
1971, without further investigation or hearing, pursuant to Sec- 
tion 47.30(c) of the Rules of Practice (7 CFR 47.30(c) ). 


PROPOSED FINDINGS OF FACT 


1. Respondent, Leon McCuistion, is an individual who traded as 
Airline Brokerage at Houston, Texas, and whose present mailing 
address is care of Colorado Springs Wholesale Florist, 548 E. 
Coatilla, Colorado Springs, Colorado 80903. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 692213 was issued to respondent on June 19, 1969. This license 
terminated on June 19, 1970, when respondent failed to renew it. 


38. During January 1970, respondent failed truly and correctly 
to account and make full payment promptly of the net proceeds 
of $231.57 realized by him in the handling of a carlot of carrots 
received on consignment in interstate commerce. Also, during the 
period October through December 1969, respondent failed to make 
full payment promptly of the agreed purchase prices totaling 
$50,135.50, for 16 lots of vegetables purchased, received and ac- 
cepted without complaint in interstate commerce. The details of 
these transactions are set forth in paragraphs 4 and 5 of the com- 
plain herein. 


4. During January 1970, respondent received in interstate com- 
merce, on consignment from Mann Distributing Co., Santa Maria, 
California, a carlot of carrots, PFE 47990. Respondent sold these 
carrots and realized net proceeds of $231.57. The last sale from his 
car was made on or about January 6, 1970. Payment of the net 
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proceeds realized by respondent was due the shipper on or before 
January 16, 1970. As of this date respondent has failed to make 
any payment to the shipper for this consignment. 


5. During the period October through December 1969, respon- 
dent, in interstate commerce, purchased, received and accepted 
without complaint 16 lots of fresh vegetables from five sellers 
but failed to make full payment promptly of the agreed purchase 
prices, as set forth in paragraph 5 of the complaint in this pro- 
ceeding. 


6. By notice in writing dated June 17, 1970, respondent was 
afforded the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the Act. 

PROPOSED CONCLUSIONS 


Respondent’s failure to make full payment promptly, as shown 
in the Findings of Fact, constituted willful flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499b), for which the 
order below should be issued. 


PROPOSED ORDER 
The facts and circumstances set forth above shall be published. 


This order shall become effective on the eleventh day after the 
date hereof. 


Copies hereof shall be served upon the parties. 


(No. 13,979) 


BLUE GOOSE GROWERS, INC. v. M. & H. PRODUCE COMPANY. PACA 
Docket No. 2-2154. Decided June 16, 1971. 


Reopening after default, denied 
Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF MOTION TO REOPEN 


On June 8, 1971, an order was entered herein by default award- 
ing reparation to complainant. 
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On June 10, 1971, respondent filed a motion to reopen after 
default and to permit the filing of an answer. The motion recites 
in effect that respondent has numerous creditors, that it has sub- 
mitted its financial affairs to a committee of creditors, that it 
hopes to have the creditors agree to arrangements to pay the 
claims. Respondent’s answer to the complaint would be, if and 
when the plan works out, accord and satisfaction of the claim 
herein. 


We do not believe that respondent presented a good reason for 
not filing an answer, respondent admittedly has no valid defense to 
the complaint and we think it inappropriate to delay this proceed- 
ing while awaiting the success or failure of respondent’s attempts 
to bring its many creditors together. Accordingly, the motion to 
reopen after default is dismissed and respondent shall pay the 
reparation awarded in the order of June 8, 1971, within 30 days 
from the date hereof. 


(No. 13,980) 


CHARLES M. WRIGHT & SONS v. M. & H. PRODUCE COMPANY. 
PACA Docket No. 2-2155. Decided June 16, 1971. 


Reopening after default, denied 
Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF MOTION TO REOPEN 


On June 8, 1971, an order was entered herein by default award- 
ing reparation to complainant. 


On June 10, 1971, respondent filed a motion to reopen after de- 
fault and to permit the filing of an answer. The motion recites in 
effect that respondent has numerous creditors, that it has sub- 
mitted its financial affairs to a committee of creditors, that it 
hopes to have the creditors agree to arrangements to pay the 
claims. Respondent’s answer to the complaint would be, if and 
when the plan works out, accord and satisfaction of the claim 
herein. 


We do not believe that respondent presented a good reason for 
not filing an answer, respondent admittedly has no valid defense 
to the complaint and we think it inappropriate to delay this pro- 
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ceeding while awaiting the success or failure of respondent’s at- 
tempts to bring its many creditors together. Accordingly, the 
motion to reopen after default is dismissed and respondent shall 
pay the reparation awarded in the order of June 8, 1971, within 
30 days from the date hereof. 


(No. 13,981) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. M. & H. 
PRODUCE COMPANY. PACA Docket No. 2-2156. Decided June 
16, 1971. 


Reopening after default, denied 
Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF MOTION TO REOPEN 


On June 8, 1971, an order was entered herein by default award- 
ing reparation to complainant. 


On June 10, 1971, respondent filed a motion to reopen after de- 
fault and to permit the filing of an answer. The motion recites in 
effect that respondent has numerous creditors, that it has sub- 
mitted its financial affairs to a committee of creditors, that it 
hopes to have the creditors agree to arrangements to pay the 
claims. Respondent’s answer to the complaint would be, if and 


when the plan works out, accord and satisfaction of the claim 
herein. 


We do not believe that respondent presented a good reason for 
not filing an answer, respondent admittedly has no valid defense 
to the complaint and we think it inappropriate to delay this pro- 
ceeding while awaiting the success or failure of respondent’s at- 
tempts to bring its many creditors together. Accordingly, the 
motion to reopen after default is dismissed and respondent shall 
pay the reparation awarded in the order of June 8, 1971, within 
30 days from the date hereof. 
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(No. 13,982) 


BURNAND AND Co., INC. v. M. & H. PRODUCE COMPANY. PACA 
Docket No. 2-2157. Decided June 16, 1971. 


Reopening after default, denied 
Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF MOTION TO REOPEN 


On June 8, 1971, an order was entered herein by default award- 
ing reparation to complainant. 


On June 10, 1971, respondent filed a motion to reopen after de- 
fault and to permit the filing of an answer. The motion recites in 
effect that respondent has numerous creditors, that it has sub- 
mitted its financial affairs to a committee of creditors, that it 
hopes to have the creditors agree to arrangements to pay the 
claims. Respondent’s answer to the complaint would be, if and 
when the plan works out, accord and satisfaction of the claim 
herein. 


We do not believe that respondent presented a good reason for 
not filing an answer, respondent admittedly has no valid defense 
to the complaint and we think it inappropriate to delay this pro- 
ceeding while awaiting the success or failure of respondent’s at- 
tempts to bring its many creditors together. Accordingly, the 
motion to reopen after default is dismissed and respondent shall 
pay the reparation awarded in the order of June 8, 1971, within 
30 days from the date hereof. 


(No. 13,983) 


GRIFFIN & BRAND OF MCALLEN, INC. v. M. & H. PRODUCE CoM- 
PANY. PACA Docket No. 2-2158. Decided June 16, 1971. 


Reopening after default, denied 
Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF MOTION TO REOPEN 


On June 8, 1971, an order was entered herein by default award- 
ing reparation to complainant. 
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On June 10, 1971, respondent filed a motion to reopen after de- 
fault and to permit the filing of an answer. The motion recites in 
effect that respondent has numerous creditors, that it 
hopes to have the creditors agree to arrangements to pay the 
claims. Respondent’s answer to the complaint would be, if and 
when the plan works out, accord and satisfaction of the claim 
herein. 


We do not believe that respondent presented a good reason for 
not filing an answer, respondent admittedly has no valid defense 
to the complaint and we think it inappropriate to delay this pro- 
ceeding while awaiting the success or failure of respondent’s at- 
tempts to bring its many creditors together. Accordingly, the 
motion to reopen after default is dismissed and respondent shall 
pay the reparation awarded in the order of June 8, 1971, within 
30 days from the date hereof. 


(No. 13,984) 


CENTRAL NEW YORK PRODUCE Co., INC. v. PURE GOLD, INc. PACA 
Docket No. 2-1474. Decided June 16, 1971. 


Dismissal of petition for reconsideration 


As the order of May 11, 1971, is supported by the evidence and by the law 
applicable thereto, complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An order was issued on May 11, 1971, dismissing the complaint. 
On May 26, 1971, complainant’s representative filed a petition for 
reconsideration of the order of May 11, 1971. On June 7, 1971, 
a stay order was issued, staying the order of May 11, pending the 
issuance of a further order in the proceeding. 


Upon reconsideration of the order of May 11, 1971, we find that 
all the matters set forth in complainant’s petition were thoroughly 
analyzed and considered at the time of the issuance of such order. 
In our opinion the order is supported by the evidence and by the 
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law applicable thereto. Accordingly, complainant’s petition is dis- 
missed without prior service upon respondent and the order of 
May 11, 1971, dismissing the complaint, is hereby reinstated. 


Copies of this order shall be served upon the parties. 


(No. 13,985) 


In re MICKELIAN SALES Co., INc. PACA Docket No. 2-1831. De- 
cided June 24, 1971. 


Failure to pay—Publication of facts—Default 


Respondent’s failure to pay for perishable agricultural commodities pur- 
chased in commerce constitutes a violation of the act for which the 
facts and circumstances thereof shall be published. 


Daphne M. Anderson for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), respondent 
failed to file an answer to the complaint charging respondent with 
failing to pay for perishable agricultural commodities purchased 
in commerce. Chief Hearing Examiner Jack W. Bain issued a 
recommended decision based upon the default in the filing of an 
answer and proposed an order requiring publication of the facts 
and circumstances of the violations found. Respondent did not 
file exceptions. 


The Chief Hearing Examiner’s recommended decision and order 
are adopted as the final decision and order herein. The order shall 
become effective on the 11th day after the date hereof. 


CHIEF HEARING EXAMINER’S RECOMMENDED 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter 
called the Act. It was instituted by a complaint filed on September 
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15, 1970, by the Consumer and Marketing Service, United States 
Department of Agriculture. The respondent, of Fresno, Cali- 
fornia, was charged with failing to pay for vegetables purchased 
in commerce. 


Copies of the complaint and the rules of practice were served 
on respondent in November 1970 and it was notified that an 
answer should be filed within 20 days, and that failure to file an 
answer denying the allegations of the complaint and requesting 
an oral hearing would constitute admission of such allegations and 
waiver of a hearing. No answer has been filed. 


On December 16, 1970, an attorney for complainant filed a mo- 
tion for a “finding” of flagrant and repeated violations of the Act. 
Chief Hearing Examiner Jack W. Bain, to whom the proceeding 
had been assigned, issued a recommended decision on May 18, 
1971, without further investigation or hearing, pursuant to Sec- 
tion 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


PROPOSED FINDINGS OF FACT 


1. Respondent, Mickelian Sales Co., Inc., is a California corpora- 
tion whose address is 242-244 Crocker-Citizens Bank Building, 
Fresno, California 93721. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 176077 was issued to respondent on May 27, 1958. This license 
was renewed annually but terminated on May 27, 1970, when re- 
spondent failed to renew it. 


38. During February and March 1969, respondent purchased, 
received, and accepted without complaint 20 lots of tomatoes and 
other vegetables shipped from Arizona, Florida, and Mexico, from 
seven different shippers, but failed to pay $25,423.95, the agreed 
or adjusted purchase prices therefor. Details of the transactions 
are set out in paragraph 3 of the complaint in this proceeding. 


4. By notices in writing in November and December 1969, re- 
spondent was afforded the opportunity to demonstrate or achieve 
compliance with the requirements of the Act relating to the above 
transactions. It has failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failure to make full payment promptly, as shown 
in the Findings of Fact, constituted willful flagrant and repeated 
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violations of Section 2 of the Act (7 U.S.C. 499b), for which the 
order below should be issued. 


PROPOSED ORDER 


The facts and circumstances set forth above shall be published. 


This order shall become effective on the eleventh day after the 
date hereof. 


Copies hereof shall be served upon the parties. 


(No. 13,986) 


DEARDORFF-JACKSON CO. v. WHOLESALE PRODUCE SUPPLY, INC. 
PACA Docket No. 2-1921. Decided June 29, 1971. 


New agreement—Consignment—Dismissal 


Where it is found that the parties entered into a new agreement following 
arrival of shipment of strawberries wherein respondent was to sell for 
complainant’s account and where complainant waived federal inspection, 
the complaint is dismissed as respondent has made full remittance to 
complainant. 


Western Growers Association, Los Angeles, Cal., for complainant. 
Meier, Kennedy & Quinn, St. Paul, Minn., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,499 in con- 
nection with shipment of a truckload of strawberries in inter- 
state commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, denying liability to complainant. 


Since the amount claimed in the formal complaint does not ex- 
ceed $1,500, the shortened method of procedure provided in section 
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47.20 of the rules of practice (7 CFR 47.20) is applicable. Pur- 
suant to such procedure, respondent submitted an answering 
statement and complainant submitted a statement in reply. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Deardorff-Jackson Co., is a corporation whose 
address is P. O. Box 1188, Oxnard, California. 


2. Respondent, Wholesale Produce Supply, Inc., is a corporation 
whose address is 835 South Fourth Street, Minneapolis, Minne- 
sota. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On June 9, 1970, in the course of interstate commerce, com- 
plainant sold to respondent one truckload of strawberries, con- 
sisting of 576 flats, Sir William brand, at an agreed price of $3.00 
per flat, plus 15 cents per flat for cooling charges, or a total price 
of $1,814.40, f.o.b. Oxnard, California, for shipment to respondent 
at Minneapolis, Minnesota. 


4. The sale between the parties was negotiated by a broker, 
All-American Sales, of Fresno, California, which issued a Confir- 
mation & Invoice of Purchase/Sale in connection with the trans- 
action. 


5. On June 9, 1970, complainant shipped from Oxnard, Cali- 
fornia, to respondent at Minneapolis, Minnesota, 576 flats of 
strawberries in a truck operated by Judd Naegle. 


6. The truckload of strawberries arrived at Minneapolis, Min- 
nesota, on Saturday, June 13, 1970. Following arrival of the 
shipment, respondent’s president, Max Berc, Sr., informed the 
broker via telephone on the same date that respondent refused 
to accept the shipment because the strawberries were wet, leaky, 
and moldy. He further advised the broker that the berries would 
have to be moved quickly, and that it was not possible to order a 
Federal inspection until Monday, June 15, 1970. 


7. On June 13, 1970, complainant authorized respondent, 
through the broker, to move the strawberries immediately. Com- 
plainant also told the broker to inform respondent that it would 
not demand a U.S.D.A. inspection. The broker gave these instruc- 
tions to respondent on the same date. 


8. On June 13, 1970, the broker also advised respondent to ob- 
tain a Federal inspection on any part of the load that respondent 
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had not sold by Monday, June 15, 1970, even though inspection 
had been waived by complainant. 


9. On June 16, 1970, a Federal condition inspection was made 
of the approximately 250 flats of strawberries then remaining at 
respondent’s cooler at Minneapolis, Minnesota. Such inspection 
showed the strawberries had an average of 20 percent damage 
by soft and leaking berries, and an average of 23 percent damage 
by gray mold rot, generally in advanced stage. 


10. On June 19, 1970, respondent secured a Federal dumping 
certificate stating that 141 flats of the strawberries had no com- 
mercial value on that date. 


11. Respondent sold the remaining 435 flats of strawberries 
between June 13 and June 17, 1970, for gross proceeds of $599.50. 
After deducting freight charges, respondent paid the net pro- 
ceeds of $167.50 to complainant in connection with this transac- 
tion. 


12. The formal complaint was filed on September 25, 1970, 
which was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant alleges that although it shipped, and respondent 
accepted, strawberries meeting contract requirements, respondent 
has paid only $167.50 to complainant in connection with this 
transaction. Respondent denies having accepted the strawberries 
on arrival, and alleges that it sold the strawberries for complain- 
ant’s account pursuant to a new agreement made between the par- 
ties after arrival of the shipment at Minneapolis, Minnesota, on 
June 13, 1970. 


In support of its position that complainant authorized it to sell 
the strawberries for complainant’s account, respondent has sub- 
mitted in evidence the affidavit of Lowell J. Schy, the sales man- 
ager of the broker who negotiated the sale between the parties. 
Mr. Schy states that on June 18, 1970, he was advised by the 
president of respondent, Max Berc, Sr., that respondent refused to 
accept the shipment because the berries were wet, leaky, and 
moldy. He was further informed by Mr. Berc that it was not 
possible to order a Federal inspection until Monday, June 15, 1970, 
and that the berries would have to be moved quickly. Following 
such conversation, Mr. Schy states he called complainant’s Bill 
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Deardorff and advised Mr. Deardorff of his conversation with Mr. 
Bere. Mr. Schy states that Mr. Deardorff told him to advise re- 
spondent to move the berries immediately, and that complainant 
would not demand a U.S.D.A. inspection. Mr. Schy further states 
that he gave these instructions to respondent. 


Although complainant was given the opportunity to submit evi- 
dence to rebut Mr. Schy’s statement, it did not do so. Accordingly, 
we find that complainant waived Federal inspection and author- 
ized respondent to move the strawberries immediately on June 13, 
1970. It is also noted that complainant did not object to respon- 
dent’s interpretation of its instructions that respondent would 
sell the strawberries for complainant’s account. We find that re- 
spondent’s interpretation of complainant’s instructions was rea- 
sonable in light of the circumstances involved in this case. It is 
concluded that the parties entered into a new agreement following 
arrival of the shipment wherein respondent was to sell the straw- 
berries for complainant’s account. 


Respondent sold 435 flats of the strawberries between June 13 
and June 17, 1970, for gross proceeds of $599.50. After deducting 
freight charges, respondent paid the net proceeds of $167.50 re- 
sulting from these sales to complainant in accordance with the 
agreement between the parties. Respondent secured a Federal 
dumping certificate covering the remaining 141 flats of straw- 
berries on June 19, 1970. Such certificate states that these straw- 
berries had no commercial value on that date. Since respondent 
has accounted to complainant for the entire shipment of straw- 
berries in accordance with their agreement, the complaint should 
be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,987) 


ALEXANDER MARKETING COMPANY v. GRAM & SONS, INC. and/or 
HARRY CAITO PRODUCE Co. PACA Docket No. 2-1703. De- 
cided June 30, 1971. 
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Dismissal of petition for reconsideration 


As the order of March 31, 1971, is supported by the evidence and by the law 
applicable thereto, respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued March 31, 1971, awarding reparation to com- 
plainant against respondent. Within the time allowed therefor 
respondent requested an extension of time within which to file a 
petition for reconsideration. By order dated April 13, 1971, such 
request was granted and the order of March 31, 1971, was stayed 
pending the issuance of a further order in this proceeding. Within 
the extended time respondent filed a petition for reconsideration. 


Upon reconsideration of the order of March 31, 1971, we find 
that all of the matters set forth in the respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance 
of such order. The order, in our opinion, is supported by the evi- 
dence and by the law applicable thereto. Accordingly, respondent’s 
petition is hereby dismissed without prior service upon complain- 
ant. 


The order of March 31, 1971, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from 
the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 13,988) 


MARTIN PRODUCE, INC. v. C. BASIL COMPANY, INC. PACA Docket 
No. 2-1810. Decided June 30, 1971. 


F.o.b.—Inspection—Suitable shipping condition—Damages 


Where inspection was made of shipment of carrots at other than contract 
destination six days after arrival at contract destination, the results of 
such inspection cannot be accepted as evidence of condition of the produce 
at contract destination and respondent is liable for the full f.o.b. purchase 
price. 
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Where inspection was made of a second shipment of carrots at contract 
destination, the results of which established that complainant shipped 
produce that was abnormally deteriorated on arrival in breach of the 
suitable shipping condition warranty, damages are awarded to respon- 
dent. 


Respondent’s allegations that the contracts had been changed to consign- 
ments through negotiations with the brokers are not supported where 
the brokers did not have authority to change the terms of sale. 


Western Growers Assn., Los Angeles, Cal., for complainant. 
LeRoy W. Gudgeon, Chicago, Ill., for respondent. 
Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of $4,788 against respondent in connection with transactions in- 
volving the sale in interstate commerce of two carloads of carrots. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, in substance denying liability to complainant and request- 
ing an oral hearing. 


The oral hearing was held in Chicago, Illinois, on January 15, 
1971. One witness appeared and testified on complainant’s behalf, 
and two witnesses appeared and testified on behalf of respondent. 
Respondent was represented by counsel and complainant by a 
representative. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Martin Produce, Inc., is a corporation whose 
address is P. O. Box 987, Salinas, California. 


2. Respondent, C. Basil Company, Inc., is a corporation whose 
address is 2840 South Ashland Avenue, Chicago, Illinois. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. On November 6, 1969, in the course of interstate commerce, 
complainant sold to respondent 1,020 50-pound sacks of Jumbo 
carrots at an agreed price of $2.25 per sack, or $2,295 for the load, 
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f.o.b. shipping point in the State of California, plus top ice of $150, 
or a total contract price of $2,445. 


4. The contract between the parties was negotiated by a broker, 
Frank J. Balestrieri, of Salinas, California, who issued a Broker’s 
Memorandum of Purchase and Sale in connection with this trans- 
action. 


5. On November 6, 1969, and pursuant to the contract of sale 
set forth in Finding of Fact No. 3, complainant shipped from 
Salinas, California, to respondent at Chicago, Illinois, 1,020 50- 
pound sacks of Jumbo carrots, in car PFE 100330. The shipment 
arrived in Chicago on November 11 and was diverted to the Harry 
Klein Produce Corp. in New York City two days later, on Novem- 
ber 13, 1969. 


6. Car PFE 100330 arrived in New York City, where it was 
federally inspected, for condition only, on November 17 at 3:30 
a.m. The results of that inspection, in relevant part, are as fol- 
lows: 


“Products inspected ... : TOPPED CARROTS .. . Applicant 
states 950 sacks. 


se ke * 


“Temperature of product: At doors. Top 39°F. Bott. 39°F. 


“Condition: Mostly firm. Decay ranges 4 to 50% in most 
samples, none in many, averaging 17% Bacterial Soft Rot, 
Watery Soft Rot all stages affecting crowns or sides of roots. 


“Remarks: Inspection and certificate restricted to product 
and lading in parts of 4 stacks between doors, parts of 2 
stacks either side of doors in that portion of the load re- 
maining at time of inspection.” 


7. Respondent, on November 17, obtained the inspection results 
from Klein and on the same date respondent’s vice president, 
Edward Basil, telephoned the broker, Balestrieri, and quoted these 
results to him. Balestrieri then toldBasil that he would communi- 
cate with complainant and call respondent back, which he did. In 
the course of this second telephone conversation, Balestrieri in- 
structed respondent to handle the shipment on consignment. Re- 
spondent then set Balestrieri the following night letter: 
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“RE PHONE UNITED STATES DEPARTMENT OF AGRI- 
CULTURE INSPECTION. QUOTE 4 TO 50 PER CENT 
AVERAGE 17 PER CENT DK. TEMP. 39 T & B UNQUOTE 
—HANDLING SHIPPER’S ACCOUNT WILL ADVISE 
PFE 100330.” 


8. In an accounting rendered to respondent under date of De- 
cember 16, 1969, Klein reported 320 sacks of carrots sold from 
car PFE 100330 between November 17 and December 3, 1969, for 
gross proceeds of $979.75, and with a deficit, after deducting ex- 
penses, of $263.55. The remainder of the load, or 700 sacks, was 
abandoned to the carrier by respondent on December 3, 1969, 
following a Federal inspection made at 7:45 a.m. on that date 
which showed decay in this portion of the load averaging 64%, 
Bacterial Soft Rot and Watery Soft Rot. 


9. On November 12, 1969, in the course of interstate commerce, 
complainant sold to respondent 1,020 50-pound sacks of Jumbo 
carrots at an agreed price of $2.15 per sack, or $2,193 for the load, 
f.o.b. shipping point in the State of California, plus top ice of $150, 
or a total contract price of $2,343. 


10. The contract between the parties was negotiated by a 
broker, Les Jewett, of Salinas, California, who issued a Broker’s 
Confirmation of Sale in connection with this transaction. 


11. On November 12, 1969, and pursuant to the contract of sale 
set forth in Finding of Fact No. 9, complainant shipped from 
Salinas, California, to respondent at Chicago, Illinois, 1,020 50- 
pound sacks of Jumbo carrots, in car PFE 100075. The shipment 
arrived in Chicago at mid-morning on November 17, and was 
made available for inspection that afternoon. The following morn- 
ing, November 18, respondent applied for Federal inspection of 
the carrots, but was told on the afternoon of that date that some 
of the carrots would have to be removed from the car before in- 
spection could be accomplished. Respondent removed 100 sacks 
of carrots from the car and at 8:45 a.m. the following morning, 
November 19, Federal inspection was made of the 920 sacks re- 
maining in the car. The results of that inspection, in relevant 
part, are as follows: 


“Products inspected: Topped CARROTS... Applicant states 
920 sacks remaining in car. 
ce * * 


“Temperature of product: Doorway: Top 34°F., Bottom 
36°F. 
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se ke * 


“Quality: Clean, generally well trimmed... Grade defects 
average 8%, misshapen, mechanical damage and sunburn. 


“Condition: Generally firm. Average 1% damage by air 
cracks. In most samples from 6 to 12%, in some none, aver- 
age 7% serious damage by decay affecting the leaf stems. 
Average 2% decay affecting roots. Each lot: Decay is Bac- 
terial Soft Rot, all stages, mostly early. 


“Grade: Meets quality requirements but fails to grade U. S. 
No. 1, 14% inch minimum only account of condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in all layers of all partial stacks and upper 2 layers 
of 2 complete stacks each side of doorway in that portion of 
load remaining in car at time of inspection.” 


12. Respondent’s Edward Basil telephoned the broker, Jewett, 
after receiving the results of the November 19 inspection on this 
load and informed Jewett of these results. Jewett told Basil that 
he would telephone complainant and would then get back to re- 
spondent. Subsequently Jewett called Basil and said that respon- 
dent “should do the best it could” for complainant in disposing 
of the load. 


13. Respondent subsequently attempted to sell the carrots from 
car PFE 100075, disposing of 50 sacks at $2.15 per sack, for total 
gross proceeds of $107.50. Respondent also engaged the services 
of Strube Celery and Vegetable Co. of Chicago to help sell these 
carrots, and between the dates of November 19 and December 11, 
1969, Strube sold 610 sacks of the carrots for gross proceeds of 
$1,672.35. The 360 sacks of carrots remaining from the load were 
subsequently diverted by respondent to Cincinnati, Ohio, on De- 
cember 18, 1969, where they were abandoned to the carrier. 


14. Respondent has paid complainant $480.34 as an undisputed 
amount due in connection with the transaction involving the car- 
rots in car PFE 100075. 


15. The formal complaint was filed on June 12, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The purchase, receipt and acceptance by respondent of the two 
carloads of carrots involved herein is not at issue in this case. 
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Respondent alleges, however, that the contracts of purchase and 
sale were later changed to contracts of consignment by mutual 
agreement between the parties, when the produce arrived at con- 
tract destination in poor condition. Complainant denies respon- 
dent’s allegation. 


Respondent, as the party alleging the rescission of the sales 
contracts and the subsequent making of the contracts of consign- 
ment between the parties, has the burden of proving such allega- 
tion by a preponderance of the evidence. De Marco Company, Inc. 
v. Louis Gubel, 10 A.D. 24. Respondent’s vice president Edward 
P. Basil, testifying at the hearing in this connection, stated that 
when car PFE 100330 arrived in Chicago the carrots contained 
therein showed excessive decay; that respondent attempted to sell 
these carrots in Chicago, but was unsuccessful; and that the ship- 
ment was then diverted to Harry Klein in New York City for 
resale. Basil further testified that car PFE 100330 arrived in 
New York on November 17; that the carrots in the car were 
federally inspected on that same day; that he (Basil) communi- 
cated the inspection results to the broker, Frank Balestrieri, both 
by telephone and telegraph on November 17; that Balestrieri told 
Basil in the course of the telephone conversation that he (Bales- 
trieri) would get in touch with complainant; and that later Bales- 
trieri did telephone Basil and instructed him to have respondent 
handle the carrots in car PFE 100330 on consignment and for 
complainant’s account. 


Complainant’s sales manager, John Moore, admitted in his testi- 
mony at the oral hearing that Balestrieri telephoned him on No- 
vember 17, 1969, telling him that car PFE 100330 was in New 
York and was showing “low-grade” decay. Moore testified that 
he then instructed Balestrieri to send him (Moore) a copy of the 
Federal inspection made on this shipment in New York on that 
date, or to wire him a summary of the findings. Moore said that 
Balestrieri promised to do this, but that complainant had never 
received either a wire or a copy of the November 17 inspection 
certificate from the broker. Moore’s further testimony was to the 
effect that Balestrieri was without authority to alter sales agree- 
ments, previously made, without the express permission of com- 
plainant, which Balestrieri did not have in this case. 


As to car PFE 100075, respondent’s Basil testified that this 
shipment arrived in Chicago at 10:40 a.m. on November 17; that 
it was examined that afternoon by respondent and was found to 
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have “excessive” decay; and that this information was trans- 
mitted by telephone to Jewett, the broker, on that date. Basil 
further testified that Federal inspection was requested on this 
shipment on November 18; that Federal inspection was attempted 
but not accomplished on that date due to the car being loaded to 
the roof; that respondent then removed 100 sacks of the carrots 
from the car and Federal inspection was accomplished on the 
morning of November 19, with the results as set forth in Finding 
of Fact No. 11. According to Basil, he then telephoned these re- 
sults to Jewett, who promised to call complainant and then get 
back to Basil. Also, according to Basil, he (Jewett) did call back 
and instructed Basil to have respondent “do the best we possibly 
could for the shipper.” Basil said that respondent then attempted 
to sell the carrots from car PFE 100075, and also enlisted the aid 
of Strube Celery and Vegetable Co. of Chicago to help in this 
capacity. Between the two, as revealed by Basil’s testimony and 
the other evidence of record, 610 sacks were sold, with 360 being 
abandoned to the carrier. 


The parties agree that there was no direct communication be- 
tween them as to either of these loads. Accordingly, if the sales be- 
tween the parties were later changed to consignments, as claimed 
by respondent, it would have to be through some authority subse- 
quently conferred on the brokers by complainant. In this connec- 
tion complainant’s Moore in his testimony at the oral hearing ad- 
mitted that Balestrieri telephoned him on November 17 and told 
him that decay was present in the carrots in car PFE 100330 in 
New York, and that Jewett telephoned him on November 19 and 
reported decay in the carrots in car PFE 100075 in Chicago. 
Moore’s further testimony, however, was to the effect that on both 
of these occasions the conversations were limited to a discussion of 
possible monetary adjustment with respondent on the sale price 
of each of the loads, with no discussion being had, or authorization 
given, relative to respondent’s handling the cars on consignment. 


Neither of the brokers was present at the hearing, nor was their 
deposition testimony submitted in evidence. However, in a letter 
addressed to complainant by the Department under date of March 
25, 1970 (Report of Investigation, Exhibit No. 3), complainant 
was informed that “Mr. Balestrieri advises that based on the 
initial report he did authorize respondent to handle this shipment 
[PFE 100330] on consignment .. .” Jewett, on the other hand, 
in a letter to the Department dated April 13, 1970 (Report of In- 
vestigation, Exhibit No. 4), does not mention that any discussion 
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was had bearing on a consignment of car PFE 100075; rather, his 
whole theme was the attempted—but fruitless—efforts of the 
parties to come to some agreement relative to a price adjustment 
on this car. 


Turning first to the issue of consignment as it pertains to car 
PFE 100075, since the solution here seems more obvious, we must 
first note that Jewett in his letter of April 13 (supra) apparently 
did not consider that the sale of this lot of carrots had been 
changed to a consignment. And while respondent appears to base 
its claim for consignment on Jewett’s instructions to take the 
carrots and “do the best it could” for the shipper, it has been held 
that this or similar language is not to be construed as authoriza- 
tion to handle a shipment on consignment for the account of the 
shipper. Cherokee Packing Company v. Dami Brothers, 25 A.D. 
384. We are of the opinion, therefore, that respondent has failed 
to sustain its burden of proving that the contract of sale involving 
the carrots in car PFE 100075 was subsequently changed to a 
consignment by the parties, and it is so concluded. 


As to car PFE 100330, it seems clear that the broker, Bales- 
trieri, did instruct respondent to handle the carrots in this load on 
consignment and for complainant’s account. However, when one 
deals with or through an agent, he assumes all the risks of lack 
of authority in the agent. He is not at liberty to assume that the 
agent has proper authority, but must exercise any diligence neces- 
sary to ascertain that such authority actually resides in the agent. 
Pasco County Peach Ass’n v. J. F. Solley & Co., Inc., 146 F. 2d 880 
(1945). 


We find nothing in the record to support a finding that com- 
plainant conferred express authority upon Balestrieri to alter the 
contract of sale, despite brief argument by respondent to the con- 
trary. We likewise do not think that respondent may argue that 
the broker had implied authority to alter the contract because 
complainant was paying the brokerage, cf. D. L. Piazza Company 
v. Martori-Johns Co., 18 A.D. 500, or because the broker was au- 
thorized to negotiate the sale in the first instance. N. R. Peet & 
Son v. Rockland Co. Fruit Farms, Inc., 9 A.D. 475. As to apparent 
authority, that has been defined as authority “which, though not 
actually granted, the principal knowingly permits the agent to 
exercise, or which he holds the agent out as possessing. It is the 
acts and conduct of the principal, and not those of the agent, that 
must be relied upon to show the agency.” Nash-DeCamp Company 
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v. S. Albertson Company, Inc., 138 A.D. 283. In the instant case, 
there has been no showing that complainant either held Bales- 
trieri out as its (complainant’s) agent in the consignment negotia- 
tions carried on by the broker, or that complainant even knew that 
such negotiations were going on. Accordingly, we conclude that 
the evidence does not support a finding that complainant clothed 
Balestrieri with apparent authority to negotiate a consignment 
contract with respondent in connection with this shipment, and 
further conclude that respondent has failed to sustain its burden 
of proving that any consignment agreement was made with com- 
plainant as to the carrots in car PFE 100330. 


Respondent’s acceptance of these two carloads of carrots ren- 
ders it liable to complainant for the total of the f.o.b. contract 
prices thereof, less provable damages resulting from any breach 
of warranty by complainant. The burden of proving both the 
breach and the damages, by a preponderance of the evidence, rests 
upon respondent. Moritz v. Tannous, 21 A.D. 158. Respondent 
claims that the carrots in both shipments were abnormally de- 
teriorated on arrival at contract destination, in breach of the 
warranty of suitable shipping condition.! As proof of the alleged 
breach, respondent points to the results of the Federal inspection 
made of the carrots in car PFE 100330 in New York on November 
17, 1969, and of the carrots in car PFE 100075 in Chicago on 
November 19, 1969. 


Considering first the alleged breach by complainant as to car 
PFE 100330, it must be noted that the inspection on the carrots 
in this car did not take place at contract destination in Chicago, 
but in New York City. More importantly, the inspection was not 
obtained until November 17, or six days after the car’s arrival at 
Chicago, on November 11. The results thus obtained in New York 
on November 17, however, can hardly be accepted as evidence of 
the condition of the carrots in this car at Chicago six days earlier. 
Gonzales Packing Co. v. Price, et al., 25 A.D. 390. Accordingly, 
we conclude that respondent has failed to prove any breach by 
complainant of the warranty of suitable shipping condition as to 
the carrots in car PFE 100330. It follows that in the absence of a 
proven breach, no question of damages is presented, and that 
"4. The warranty to which respondent refers is set forth in the Department’s regulations 
and provides that in an f.o.b. shipment the produce sold shall be loaded aboard the trans- 
portation vehicle in “suitable shipping condition”. “Suitable shipping condition” is defined as 
meaning that the commodity, at time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will assure delivery without 


abnormal deterioration at the contract destination agreed upon between the parties. 7 CFR 
46.43(i) and (j). 
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respondent owes complainant the full f.o.b. purchase price of this 
car, or $2,295. 


As we have said, respondent alleges that the warranty of suit- 
able shipping condition also was breached by complainant with 
respect to the carrots in car PFE 100075. Unlike the Federal in- 
spection made in connection with car PFE 100330, however, the 
inspection of the produce in car PFE 100075 was made at con- 
tract destination in Chicago. This inspection, as noted in Finding 
of Fact No. 11, disclosed an average of 7% serious damage by 
decay affecting the leaf stems and an average of 2% decay affect- 
ing the roots. While this shipment of carrots was not sold with 
any express warranty as to grade, still the deterioration in terms 
of total decay scored exceeds the tolerance allowed under the 
United States Standards for carrots, 7 CFR 51.2365. (See, in this 
connection, the definition for “serious damage”, 7 CFR 51.2384). 
Accordingly, we conclude that these carrots were abnormally 
deteriorated on arrival in Chicago, in breach of the warranty of 
suitable shipping condition. 


The measure of damages for breach of warranty in regard to 
accepted goods is the difference at the time and place of acceptance 
between the value of the goods accepted and the value they would 
have had if they had been as warranted. J. Kallish & Sons v. 
Jarosz Produce, Inc., 26 A.D. 1285; Uniform Commercial Code, § 
2-714. As to the value of goods accepted, this may be evidenced 
by the proceeds obtained by the receiver on a prompt and proper 
resale of such goods. Kirby & Little Packing Co. v. United Fruit 
& Produce Co., 16 A.D. 1066. As evidence of the value at Chicago 
of carrots meeting contract requirements, official] notice may be 
taken of applicable quotations from the Federal Market News 
Service Reports for California carrots, Jumbo size, for that city. 
S. N. Beard and Company v. Schoenburg, 9 A.D. 893; Uniform 
Commercial Code, § 2-724. 


It appears that respondent, under the circumstances here, dis- 
posed of the carrots in a reasonably prompt and proper manner, 
realizing gross proceeds of $1,779.85 on the sales. Accordingly, 
we accept this figure, $1,779.85, as representing the value of the 
carrots in car PFE 100075 accepted by respondent. As to the 
value of carrots meeting contract requirements, the Federal 
Market News Service report for Chicago for November 17, 1969, 
quotes loose Jumbo carrots from California in 50-pound sacks, of 
generally good quality and condition and in less than carlot quanti- 
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ties at $3.75 to $4.00 per sack. Since we are here involved with a 
carload of carrots, we take the lower of the quotations mentioned, 
or $3.75, and conclude that it is reflective of the value of carrots 
meeting contract requirements as to this shipment, or a total of 
$3,825 for the load. The difference between this figure, $3,825, 
and the value of the carrots in car PFE 100075 accepted by re- 
spondent, $1,779.85, is $2,045.15, which figure represents respon- 
dent’s damages flowing from complainant’s breach. Subtracting 
respondent’s damages, $2,045.15, from the f.o.b. contract price 
owed by it to complainant on this load of carrots, $2,343.00, leaves 
$297.85. Respondent, however, has paid complainant $480.34 on 
this load as an undisputed amount, so that respondent is entitled 
to a credit of $182.49 against complainant in connection with the 
produce in car PFE 100075. This credit of $182.49 should then be 
subtracted from the $2,295 which we found to be due complainant 
from respondent in connection with car PFE 100330, for a net due 
complainant of $2,112.51. Respondent’s failure to pay this sum 
to complainant is a breach of contract, in violation of section 2 of 
the act, for which damages should be awarded to complainant, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,112.51, with interest thereon 
at the rate of 8 percent per annum from January 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 13,989) 


FRUIT GROWERS SERVICE Co. v. RANALLI ENTERPRISES, t/a MID 
VALLEY FRUIT GROWERS. PACA Docket No. 2-1924. Order of 
dismissal issued June 7, 1971. 


MISCELLANEOUS 847 
Cite as 30 A.D. 847 


(No. 13,990) 


MARTORI BROS. DISTRIBUTORS v. GIANUKOS-MANDOLINI COMPANY 
and/or ANTHONY ABBATE FRUIT DISTRIBUTORS. PACA Docket 
No 2-1762. Order of dismissal issued June 11, 1971. 


(No. 13,991) 


LOUIS JACOBSON FRUIT & PRODUCE, INC. v. JOSEPH SUDANO PRO- 
DUCE Co. PACA Docket No. 2-2186. Order of dismissal issued 
June 30, 1971. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 13,992) 


CARL JOSEPH MAGGIO, INC. v. NEIMAN Bros. PACA Docket No. 
2-1611. Order of dismissal issued June 14, 1971. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 13,993) 


BLUE GOOSE GROWERS, INC. v. M. & H. PRODUCE COMPANY. PACA 
Docket No. 2-2154. Reparation of $4,275 with 8 percent in- 
terest from September 1, 1970, awarded complainant against 
respondent in order issued June 8, 1971. 


(No. 13,994) 


CHARLES M. WRIGHT & SONS v. M. & H. PRODUCE COMPANY. 
PACA Docket No. 2-2155. Reparation of $15,811.25 with 8 
percent interest from March 1, 1971, awarded complainant 
against respondent in order issued June 8, 1971. 





848 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 30 A.D. 848 


(No. 13,995) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. M. & H. 
PRODUCE COMPANY. PACA Docket No. 2-2156. Reparation 
of $13,596.05 with 8 percent interest from April 1, 1971, 
awarded complainant against respondent in order issued June 
8, 1971. 


(No. 13,996) 


BURNAND AND Co., INC. v. M. & H. PRODUCE COMPANY. PACA 
Docket No. 2-2157. Reparation of $2,597 with 8 percent in- 
terest from March 1, 1971, awarded complainant against re- 
spondent in order issued June 8, 1971. 


(No. 13,997) 


GRIFFIN & BRAND OF MCALLEN, INC v. M. & H. PRODUCE COMPANY. 
PACA Docket No. 2-2158. Reparation of $12,725.89 with 8 
percent interest from April 1, 1971, awarded complainant 
against respondent in order issued June 8, 1971. 


(No. 13,998) 


WINCHESTER APPLE GROWERS ASSN., INC. v. ROBERT E. KELSOE 
CoMPANY. PACA Docket No. 2-2160. Reparation of $5,843.80 
with 8 percent interest from March 1, 1971, awarded com- 
plainant against respondent in order issued June 9, 1971. 


(No. 13,999) 


HENRY J. BERRY v. H & P PrRopucE. PACA Docket No. 2-2163. 
Reparation of $1,010.88 with 8 percent interest from July 1, 
1970, awarded complainant against respondent in order is- 
sued June 9, 1971. 





MISCELLANEOUS 849 
Cite as 30 A.D. 849 


(No. 14,000) 


J & J DisTRIBUTORS Co. v. S & K Farms, INc. PACA Docket No. 
2-2164. Reparation of $2,360 with 8 percent interest from 
May 1, 1970, awarded complainant against respondent in 
order issued June 9, 1971. 


(No. 14,001) 


HILLTOP ENTERPRISES, INC. v. MILLER PRODUCE, INC. PACA 
Docket No. 2-2165. Reparation of $705 with 8 percent in- 
terest from July 1, 1970, awarded complainant against re- 
spondent in order issued June 9, 1971. 


(No. 14,002) 


GEORGIA APPLE GROWERS, INC. v. DAVILA’S PRODUCE COMPANY, 
Inc. PACA Docket No. 2-2166. Reparation of $1,000 with 
8 percent interest from October 1, 1970, awarded complainant 
against respondent in order issued June 9, 1971. 


(No. 14,003) 


LEON STEPP v. CONSOLIDATED TOMATO COMPANY, INC. PACA 
Docket No. 2-2168. Reparation of $920 with 8 percent in- 
terest from October 1, 1970, awarded complainant against 
respondent in order issued June 10, 1971. 


(No. 14,004) 


BROWN & HILL TOMATO SHIPPERS, INC. v. SPRINGER & Co. PACA 
Docket No. 2-2169. Reparation of $490 with 8 percent in- 
terest from October 1, 1970, awarded complainant against re- 
spondent in order issued June 10, 1971. 


(No. 14,005) 


PACIFIC PACKING COMPANY v. SPRINGER & Co. PACA Docket No. 
2-2170. Reparation of $945 with 8 percent interest from No- 
vember 1, 1970, awarded complainant against respondent in 
order issued June 10, 1971. 











PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 30 A.D. 850 


(No. 14,006) 


FRUITS OF FOUR SEASONS v. HIGHLAND FOOD PRODUCTS CORPORA- 
TION and/or FLORIDA CITRUS SALADS. PACA Docket No. 
2-2173. Reparation of $3,548 with 8 percent interest from 
February 1, 1971, awarded complainant against respondent in 
order issued June 10, 1971. 


(No. 14,007) 


CROWN SALES COMPANY, INC. v. CONSOLIDATED TOMATO COMPANY, 
Inc. PACA Docket No. 2-2167. Reparation of $1,925 with 
8 percent interest from November 1, 1970, awarded complain- 
ant against respondent in order issued June 11, 1971. 


(No. 14,008) 


GROWERS PACKING COMPANY v. HARRISON PRODUCE. PACA Docket 
No. 2-2171. Reparation of $3,474 with 8 percent interest 
from February 1, 1971, awarded complainant against respon- 
dent in order issued June 11, 1971. 


(No. 14,009) 


O. P. MURPHY PRODUCE COMPANY, INC. v. BRAZOS POULTRY 
WHOLESALE Co. PACA Docket No. 2-2172. Reparation of 
$1,336.48 with 8 percent interest from August 1, 1970, 
awarded complainant against respondent in order issued 
June 11, 1971. 


(No. 14,010) 


MENDELSON-ZELLER Co. INC. v. MONC’S CONSOLIDATED PRODUCE, 
Inc. PACA Docket No. 2-2174. Reparation of $3,351.60 with 
8 percent interest from November 1, 1970, awarded complain- 
ant against respondent in order issued June 14, 1971. 


MISCELLANEOUS 851 
Cite as 30 A.D. 851 


(No. 14,011) 


M & C PrRopDUcE Co. INC. v. NEW ENGLAND CITRUS BOWL, INC. 
PACA Docket No. 2-2175. Reparation of $4,187.75 with 8 
percent interest from December 1, 1970, awarded complain- 
ant against respondent in order issued June 14, 1971. 


(No. 14,012) 


HEIDEMA BROTHERS, INC. v. DELISI FruIT Co. INc. PACA Docket 
No. 2-2176. Reparation of $7,895.10 with 8 percent interest 
from November 1, 1970, awarded complainant against respon- 
dent in order issued June 15, 1971. 


(No. 14,013) 


S. L. DOUGLASS v. J. R. WITT PRODUCE Co. INc. PACA Docket No. 
2-2177. Reparation of $430.20 with 8 percent interest from 
September 1, 1970, awarded complainant against respondent 
in order issued June 15, 1971. 


(No. 14,014) 


CHIQUITA BRANDS, INC. v. JOHNIE STANLEY BANANA Co. INC. 
PACA Docket No. 2-2183. Reparation of $4,132.03 with 8 
percent interest from February 1, 1971, awarded complainant 
against respondent in order issued June 28, 1971. 


(No. 14,015) 


LAWRENCE CUTSHALL v. H. L. DRUMMOND TOMATO COMPANY. 
PACA Docket No. 2-2184. Reparation of $347.50 with 8 per- 
cent interest from November 1, 1970, awarded complainant 
against respondent in order issued June 28, 1971. 











PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 30 A.D. 852 


(No. 14,016) 


CAGER METCALF v. H. L. DRUMMOND TOMATO COMPANY. PACA 
Docket No. 2-2185. Reparation of $50.75 with 8 percent in- 
terest from November 1, 1970, awarded complainant against 
respondent in order issued June 28, 1971. 


(No. 14,017) 


MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. AGRO RESOURCES, 
Inc. PACA Docket No. 2-2187. Reparation of $7,000 with 8 
percent interest from April 1, 1971, awarded complainant 
against respondent in order issued June 28, 1971. 


(No. 14,018) 


LITTLETON & TREVINO v. SANTA BARBARA PRODUCE. PACA Docket 
No. 2-2189. Reparation of $3,949.42 with 8 percent interest 
from August 1, 1970, awarded complainant against respon- 
dent in order issued June 28, 1971. 


(No. 14,019) 


BRITISH WEST INDIES PRODUCE, INC. v. JOSEPH Russo. PACA 
Docket No. 2-2190. Reparation of $2,762.50 with 8 percent 
interest from April 1, 1971, awarded complainant against 
respondent in order issued June 28, 1971. 


(No. 14,020) 


B. & K. PRoDUCE Co. INC. v. NATIONAL FRUIT & PRODUCE Co. 
PACA Docket No. 2-2191. Reparation of $2,353.30 with 8 
percent interest from November 1, 1970, awarded complain- 
ant against respondent in order issued June 30, 1971. 


(No. 14,021) 


ANDRUS & ROBERTS PRODUCE COMPANY v. JOSEPH SCHEPPS & 
Sons, INc. PACA Docket No. 2-2192. Reparation of $2,306.55 
with 8 percent interest from December 1, 1969, awarded com- 
plainant against respondent in order issued June 30, 1971. 


MISCELLANEOUS 853 
Cite as 30 A.D. 853 


(No. 14,022) 


PREVOR-MAYRSOHN INTERNATIONAL, INC. v. ARTHUR COCCHIA & 
Sons. PACA Docket No. 2-2193. Reparation of $949.25 with 
8 percent interest from September 1, 1970, awarded complain- 
ant against respondent in order issued June 30, 1971. 


(No. 14,023) 


SANTA CLARA PRODUCE, INC. v. DAVILA’S PRODUCE COMPANY, INC. 
PACA Docket No. 2-2194. Reparation of $2,641.50 with 8 
percent interest from January 1, 1971, awarded complainant 
against respondent in order issued June 30, 1971. 


(No. 14,024) 


MONTEREY BAY PACKING COMPANY v. SPRINGER & Co. PACA 
Docket No. 2-2195. Reparation of $1,989.25 with 8 percent 
interest from November 1, 1970, awarded complainant 
against respondent in order issued June 30, 1971. 


(No. 14,025) 


JACK L. BROSTOFF Co. v. A. C. PRoDUCE. PACA Docket No. 2-2196. 
Reparation of $2,442.25 with 8 percent interest from Novem- 


ber 1, 1970, awarded complainant against respondent in order 
issued June 30, 1971. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 14,026) 


CENTRAL NEW YORK PRODUCE Co., INC. v. PURE GOLD, INc. PACA 
Docket No. 2-1474. Order issued June 7, 1971. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 30 A.D. 854 


(No. 14,027) 


O. D. HuFr, JR., INC. v. DOMINIC V. GANDOLFO, INc. PACA Docket 
No. 2-1953. Order issued June 8, 1971. 


(No. 14,028) 


J & J DISTRIBUTORS Co. v. S & K FaArRMs, INc. PACA Docket No. 
2-2164. Order issued June 24, 1971. 
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